
































INDEX. 


ABANDONMENT, WILFUL, OF WIFE. 
A husband who wilfully abandoned his wife prior to the ratifica- 
tion of the act of 1869, chap. 209, cannot be convicted therefor. 
Justices of the Peace have concurrent jurisdiction with the Supe- 
rior Courts under said act. State v. Deaton, 496. . 


ACTION TO SURCHARGE, AND FALSIFY AN ACCOUNT. 
Sze Jurispicrion. Ex'rs AND ADM’Rs. — 


ADVERSE POSSESSION. 


Where the locus in quo was a peninsula formed by the bend of a river 
and the question was as to the adverse possession of that land by 
the defendant, and it appeared that he ran a fence partly on his 
own land and partly on that of another person, across the neck of 
the peninsula, so that it excluded the cattle of other persons from 
ranging upon it, except by crossing the river, and opened a gate in 
his fence for his own cattle to get upon it, i¢ was held that the de- 
fendant had no adverse possession of the land in the peninsula, 


-? unless he had made the fence across the neck for the avowed and 


unequivocal purpose of taking possession of the peninsula, and 
using it for a pasture as his own land. Osborne v. Johnston, 22. 


AGENCY. 


An agent acting under a parol authority cannot bind his principal by 
deed. Harshaw v. McKesson, 688. 


AMENDMENT. 


1. Whenever, by any accident, there has been an omission by the 
proper officer to record any proceeding of a Court of record, the 
Court has the power, and it is its. duty on the application of any 
person interested, to have such proceeding recorded as of its proper 
date; and such amendment should be made, even though the 
rights of third persons may be affected thereby. Foster v. Woed- 
Jin, 29. 











An amendment supplying an omission in the record of a Court dif. 4 
fers materially from one made for the purpose of putting into a 
process, pleading or return, something which was not in it origi- 
nally ; asan amendment for that purpose will not be allowed to the 
injury of third persons. Ibid. 

Upon a motion to amend a record of a Court, it is not regular or 
convenient collaterally to consider what the effect of the amend- 
ment will be, or whether the Court had the right to do what it is 
alleged that it did. These questions must be decided in some pm. 
ceeding directly for that purpose. Ibid. 


A motion to amend the records of the County Courts which ex 
isted prior to the adoption of the present Constitution and the Code 
of Civil Procedure, in any matter relating to the appointment of 
an administrator, or qualification of an executor, must now be 
made to the Judge of Probate, and not to the Superior Court of 
the County. Jbid. 

Under sec, 182, C. C. P., the Courts possess the power at any time 
before or after judgment, to amend, by adding or striking out the 
name of any party, or by conforming the proceedings to the facts 





proved. Bullard v. Johnson, 436. 


When a lessor, during the existence of a lease, conveys by deed 
therealty to a third person, and an action is afterwards bfought for 
the rent by the lessor, the Court has the power to amend, by stri- 
king out the rane of the lessor, and inserting that of the assignee. 
Ibid. 


. The Court has the power to allow the amendment of an affidavit 
upon which a warrant of attachment had issued, although the for- 
mer affidavit is wholly insufficient. Brown v. Hawkins, 645. 


AMNESTY ACT. 

The Amnesty Act of December, 1866, does not embrace the case of a 
crime, such as rape, committed prior to the 1st day of January, 1866, 
and having no connection with war duties or war passions, but 
extends to the case of a prisoner who had committed a homicide 
prior to that time, which was directly connected with, and grew 
out of the events of the war, and the passions engendered by it, 
though he was not acting strictly under authority, or during active 
hostilities. " State v. Shelton, 294. 


AMERCEMENT. 


See SuERIFFs. 








APPEAL. 


1. The Code of Civil Procedure requires no surety on an appeal from 
a Justice’s judgment. Steadman v. Jones, 388. 


2. Appeals from interlocutory judgments are only allowed in civil suits, 
and this by virtue of Rev. Code, chap, 34, sec. 27. Therefore, 
when the Court found from ez parte affidavits that the defendant, 
during the trial ot an indictment for larceny, was guilty of tam- 
pering with a juror, and for such conduct ordered a juror to be 
withdrawn and a mistrial made, the defendant had no right to 
appeal to this Court. State v. Bailey, 426. 


ARBITRATION AND AWARD. 


1, Where two persons are appointed as arbitrators, and it is provided 
in the submission or rule of Court, that they may select an umpire, 
it must appear on the face ot the award that the appointment of 
the umpire was the act of the will and concurring judgment of 
both the arbitrators. Orisp v. Love, 126. 


. Where two persons whose lands were contiguous, had a suit pend- 
ing about the boundaries thereto, and afterwards entered into a 
bond agreeing to submit all questions arising about the boundaries 
of said lands to A and B, and to abide by the award made by 
them, and also in the said bond covenanted “that the party @ho 
shall fail to keep, abide by, and observe the decision and award 
that shall be made according to the foregoing submission, will pay 
to the other the sum of one thousand dollars, as liquidated, fixed, 
and settled damages :” Held, that after the award had been made © 
by A and B, and one of the parties placed a fence over the dividing 
line ‘as fixed by the award, and on the land of the other, and that 
said damages were not of greater value than five dollars, that the 
sum specified in the bond is to be regarded as a penalty, and not 
as liquidated damages. Henderson v. Cansler, 542. 


‘ARREST. 


1 A private person may arrest for felony, when it appears that it is 
necessary, for want of an officer or otherwise, that he should do so, 
to prevent the escape of the felon. In making such arrest for a 
felony, the person making it must notify the felon of his purpose, 
or he will be guilty of atrespass, State v. Bryant, 327. 


. It seems that a private person who, when it is necessary for him to 
act, attempts to arrest a felon guilty of a capital offence, such 43 








murder or rape, may kill him if he either resists or flies, but he has 
no right to kill a person guilty of » felony of an inferior grade, 
such as theft, if he does.not resist, but only attempts to escape by 
flight. Ibid. 


ASSAULT AND BATTERY. 
1, 


’ 


Where a feme covert commits an assault and battery in the presence 
of her husband, it is presumed, in the absence of evidence to the 
contrary, that she did it under his constraint. State v. Witl- 
liams, 398. 


. This presumption of law, however, may be rebutted by the cir- 


cumstances appearing in evidence, and showing that, in fact, the 
wife acted voluntarily, and without constraint. Ibid. 


. Semble, That this principle applies only to misdemeanors com 


mitted by the wife in the presence of her husband. Ibid. 


. Where the defendant went to a prosecutor and said “I once 


thought we were friends, but I understand you have said thus and 
so about me, and you have to take it back ;” the prosecutor re- 
fused to take it back, whereupon the defendant put his hand open 
and flat on the prosecutor’s breast, and pushed him back some 
steps, when he fell over a flour barrel, it eas held, to be an assault 
and battery. State v. Baker, 332. 


. In an indictment, under the Act of 1868-69, ch. 167, sec. 8, for an 


assault with a deadly weapon with intent to kill, it is sufficient to 
charge that the assault was made “with a certain pistol then and 
there loaded with gun-powder and one leaden bullet,” without 
stating that it is a “firearm” or “deadly weapon,” because the 
Court can see and will take notice that a seaee pistol is both. 
State v. Swann, 330. 


. An assault with a deadly weapon with intent to kill is not made a 


felony by the Act of 1868-69, ch. 167, sec. 8, and therefore it is 
not necessary to charge that the assault was made with a felonious 
intent. Ibid. 

If a.person be at a place where he has a right to be, and four other 
persons having in their possession a manure fork, a hoe and a gun, 
by following him and by threatening and insulting language, put 
him in fear, and induce him to go home sooner than, or by a dif- 
ferent way from what he would otherwise have gone, are guilty ot 
an assault upon him, though they do not get nearer tq him than 
seventy-five yards, and do not level the gun at him. State v. 


Rawles, 334. 











AUDITOR OF THE STATE. 
1. The Auditor of the State is not a mere ministerial officer. Whena 


ATTACHMENT. 





o 


8. When a number of persons meet together, and there is evidence 


tending to show a common design to commit an assault upon 
another, they may all be properly found guilty, though only one 
of them used threatening and insulting languayeto him. Ibid. 


9. Where a number of persons were charged with having met together 


and then gone to commit an assault upon another person, and it 
was proved on the part of the State, that one of the number had 
just had a conversation with him, i was held, that the defendants 
had a right to prove the details of the conversation as a part of the 
res geste to prove the quo animo of their coming together. Ibid. 


10. If A pursues B with a stick or piece of board raised in a striking 


attitude, and is stopped by a third person when within two or 
three steps of B, this constitutes an assault, although A could not 
have stricken B with the stick in his hand at the place where he 
was stopped. State v. Vannoy, 532. 


claim is presented to him against the State, he is to decide whether 
there is a sufficient provision of law for its payment, and if in his 
opinion there is not sufficient provision of law, he must examine 
the claim and report the fact, with his opinion, to the General As- 
sembly. Bonner v. Adams, 637. 


2. Therefore, where a Clerk of the General Assembly had received a 
warrant for the entire number of days to which he was entitled, at 
seven dollars per day, he had no right to a writ of mandamus 
against the Auditor of the State because he refused to give him a 
warrant for three dollars per day additional for the same number of 
days for which he had heretofore obtained a warrant. bid. 


3. The mode of proceeding against the Auditor of the State, who re- 


fuses to issue a warrant, discussed and explained. bid. 


1. Where an original attachment issued, and a summons of garnish- 
ment is served upon a party, who dies before the return day of pro- 
cess, his administrators cannot be required to answer said garnish- 
ment. In such a proceeding, the garnishee is required to answer 
upon oath whether he is indebted to the absconding-debtor, and 
if so, how much ? This being peculiarly within his own knowledge, 
the action cannot be prosecuted against his representatives. 



















































. History of the Common Law and of the enactments in this State, by 
which actions might be revived and carried on by, or against, the 
representatives of a deceased party—and in what cases the maxim 
actio personalis moritur cum persona does not apply. Tate v. More 
head et al., 681. 


. Where, on an attachment against the payee of a negotiable note, 
the maker is summoned as garnishee and admits his indebtedness 
to the payee, and thereupon a judgment is given against him for 
the amount, it will be no defence to such maker when sued upon 
the note by one who became a bona jide endorsee before he was 
summoned as a garnishee in the attachment, even though such - 
endorsement was made after the note was over due. Shuler y. 
Bryson, 201. 

. When one is summoned as a garnishee in an attachment, and owes 
a note which is negotiable, he has a right to insist upon the pro- 
duction and surrender of the note, or upon an indemnity as in the 
case of a lost note, before a judgment is taken against him upon 
his garnishment. Ibid. 


. A Superior Court Judge has no authority to vacate injunctions, or 
to set aside attachments regularly granted, except for causes pen- 
ding in his own District. Therefore when an attachment was 
taken out in the third Judicial District, the Judge of the sixth | 
Judicial District was unauthorized in law to vacate said attach- 
ment. Bear v. Cohen, 511. 


An attachment or other provisional remedy will be vacated without 

any undertaking by the defendant, by a Judge, if on its face it 
appears to have been issued irregularly, or for a cause insufficient 
in law, or false 1n fact. Ibid. 


. It is sufficient to authorize a warrant ot attachment, if the affidavit 
set forth “that defendant was about to assign, dispose of, or secrete 
his property with intent to defraud his creditors,” and then speci- 
fies “that the said property was secretly removed out of its 
usual place, after night, and found several miles distant, and when 
it was overtaken late at night, the persons having possession thereof 
made conflicting statements as to where they were going, and 
whose property it was they had.” Brown v. Hawkins, 645. 


ATTORNEYS. 
1. A Judge has the power to stop an Attorney who abuses his privi- 
leges in his comments on a witness and his testimony before the 
jury. State v. Williams, 505. 








7 ~~ 2 ee 









2. The Act of April, 1871, declaring that no Attorney shall be dis- 
barred, until he may be convicted of, or confess in open Court some 
criminal offence, showing him to be unfit to be trusted in the da- 
ties of his profession, is Constitutional : , 

a) Therefore, the action of a Judge who acted in disregard of the 
provisions of this Act, was void. Zz-parte Schenck, 354. 

8. It is discretionary with the Court to stop counsel at the time, who 
are making improper remarks to the jury, or to wait and correct 
the error in the charge. Jenkinsv. WN. C. 0.D. Oo., 563. 

4. Where counsel grossly abuses his privilege whilst addressing the 
jury to the manifest prejudice of the opposite party, it is the duly 
of the Court to stop him then and there; otherwise it is ground for 

a new trial. Ibid. 





















BANK BILLS. 
SEE PRACTICE. 













BANKS’ DEALINGS WITH THEIR CUSTOMERS. 
1. The ordinary relation subsisting at common law between a bank 
and its customers on a general deposit account is simply that of 
debtor and creditor. A deposit by a customer, in the absence of 

any special agreement to the contrary, creates a debt, and the pay- 

ment by the bank of the customer’s checks, discharges such debt 

pro tanto. The bank or the customer may at any time discontinue 

their dealings, and the balance of the account between them can be 

easily ascertained bya simple calculation. Bowden v. Bank Cape 













Fear, 13. ell 
2. The general rule in adjusting a running account between a bank 
and its customer is, “the first money paid in, is the first money ‘ 





paid out.” The first item on the debit side is discharged or re- 
duced by the first item on the credit side, But this rule is mot 
strictly applicable to a case where the account commenced before 
the late civil war, and was continued during it, as that part of the 
account which was in Confederate currency is not to be governed 
. by the principles of the common law, but by the ordinance of the 
18th October, 1865, and the Acts of 1866, chs. 38 and 89. The 
account must be divided, and the amount due October Ist, 1861, 
must be estimated in par funds. To give full effect to the pay- 
ments of the bank, and allow, to the plaintiff the proper value of 
his deposits, each payment ought to be deducted from the next 
preceding deposit or deposits, and when the deposits are in excess 




















of the payments, a balance ought to be struck, and the valueof + 
a such excess ought to be ascertained according to the scale, and 
form a part of the general balance due the plaintiff. In this way 
the nominal amount of the payments will be deducted from the 
nominal amount of the preceding deposits. The value of the ex- 
cess of the various deposits at the time they were made with the 
premium added, will constitute the true balance in the Confed- 
erate currency transactions; and this sum added to the amount of 
the par funds due October ist, 1861, will constitute the amount 

due the plaintiff at the time of the demand made. Ibid. 


3. Where a bank, during the late civil war, adopted a new usage and 
custom with its customers, with regard to their deposits in Con- 
federate currency, proof of it cannot be admitted to affect one who 
had been a regular customer before the war, and continued such 
during the war, unless it be shown that he had notice of the change 
in the ordinary usage and custom of the bank as to general de- 
posits. Ibid. 

4. The fact that a regular customer sometimes made special deposits 

ae of bank bills with a bank, has no tendency to show that he had 

3 notice of change in the ordinary usage and custom of the bank as 

a to general deposits, for a special deposit constitutes a contract 

, essentially different from that which arises by implication of law 

. r from a general deposit. did. 

5. A special deposit is a naked bailment, and on demand of the bailor, 

restitution must be made of the thing deposited, and as the bank 

acquires nd property in the thing deposited, and derives no benefit 
therefrom, it is only bound to keep the deposit with the same care 
that it keeps its own property of a like description. bid. 






















































































BANKRUPTCY. 


‘1. A brings an action of replevin for the recovery of an Ox; during 
the pendency of the suit he is adjudged a bankrupt upon his own 
eg petition, and the Ox is allotted to him as a part of his exemptions 
a | under the bankrupt law: Held, that the legal title to the Ox 
ie remained in A, and that it had never vested in the aangpee. Scott 
a v. Wilkie, 376. 
BR 2. Although a tenant cannot dispute the title of his landlord, yet, in 
an action for the recovery of reality by an assignee in bankruptcy 
against the tenant of the bankrupt, he may dispute the assignment. 
Steadman v. Jones, 388. 




































8. The defendant, a corporation, created.by the laws of the State of 
Rhode Island, did business in this State,and owned property here. 
Within six weeks after a warrant of attachment had been executed 
on the estate of defendant, situate in this [State, it was declared a 
bankrupt on its own petition by the District Court of the United 
States for the District of Rhode Island, and a deed of assignment of 
all the estate of defendant was made to the assignee. Mizer v. H. 
0. & G. Co., 552. 

Held, (1.) That the warrant of attachment, although executed on 
the estate of defendant is but mesne process, Ibid. 

(2.) That the effect of the appointment of the assignee was to vest the 
entire estate of the defendant in such assignee,-and that the order 
for the dissolution of the warrant of attachment, and the restitution 
of the estate of defendant to the assignee, was proper. Ibid. 


BOND OF CONSTABLE. 


1. Where a person gave bond as Constable in February, 1856, and also 
in February, 1857, and received claims tor collection in April, June 
and July, 1856: Held, if the claims were collected in 1856, that suit 


should have been brought upon said bond, and that it was incum- 
bent upon the relator of the plaintiff to prove that the claims were 
not collected in 1856, and were in the Constable’s hands after the 
date of the bond sued on. 3 


2. The statute of limitation on a Constable’s bond is suspended from 
20th May, 1861, to January ist, 1870. Taylor v. Galbraith, 409. 


BONDS PAYABLE TO C. & M. FOR LAND. 

1, A civil action to recover the amount of a bond given for the pur- 
chase of a tract of land sold by the Clerk and Master under an 
order of the late Court of Equity, will not be sustained, because 
the Superior Court has, under the present system, succeeded to the 
jurisdiction of the Court of Equity and. has plenary power, by an 
order in the cause, to compel the purchaser to pay such a sum as 
the Court may, under the circumstances, deem right and proper. 
Council v. Rivers, 54. . 

2. The objection that another action can not be sustained, because the 
Court can give the desired relief by orders in a cause still pending, 
though not taken in the Superior Court. by demurrer or otherwise, 
may be taken ore tenus in the Supreme Court, or the Court may 
take it mero motu to preyent multiplicity of suits and the accumu- 








lation of costs, but ia such case the action will be dismissed with-— 7 
_ out costs. Ibid. a 


BOUNDARY. 
Where: the call of a deed was for a boundary on the north by the . 
land of J. R., and J. R. had a tract of land belonging to himself, 
part of the southern boundary of which was north of the land 
described, and had, as tenant in common with another person, 
another tract lying also north of the land in question, it seems 
to be erroneous in a Court to charge the Jury merely that the call 
in the deed, which was for the land of J. R., meant the land of J. 

R. lying north of the land in dispute. Osborne v. Johnston, 22. 


CASES OVERRULED. 
NEAL v. LEA in BURWELL v. PARAM, 584. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

To entitle a party to maintain an action for claim and delivery of 
personal property, there must be a compliance with all the requi- 
sites specified in chap. II of title 9, C. C. P. Hersh v. White 
head, 516. 


CLERKS SUPERIOR COURT. 
Sez CoNFEDERATE MonNEY. 


CONFEDERATE MONEY. 


1, A person who sold mules to an agent of the Confederate government, 
with a knowledge thai they were to be used in the military service 
of such government, cannot recover upon a bond given for the 
price. Martin v. McMillan, 199. 


2. A bond given in March, 1864, for Confederate money borrowed at 
that time, payable the 1st ot October of the same year, “in four 
per cent, Confederate bonds or certificates, or in Confederate cur- 
rency to be issued after the 1st of April, 1864,” is not illegal and 
void, and a recovery may be had upon it for an amount in United 
States currency, to be estimated according to the legislative scale. 
Haughton v. Meroney, 124. 

. Anote given for land sold in November, 1864, upon credit, with the 
understanding at the time of said sale that payment would be 
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required in “wndepreciated money,” does not mean specie, or its 
equivalent. Blackburn v. Brooks, 418. 

. The time and circumstances under which said note was given are 
to be considered in ascertaining the intention of the parties, and 
these things, together with the conditions of sale, indicate that 
payment was to be made in money receivable in the ordinary com- 
mercial and business transactions of the country. Ibid. 


. Before entering the Confederate service, A placed in the hands of 
B Confederate currency to be applied to the support of A’s family. 
The latter died in December, 1862, when B administered upon his 
estate, paid off the debts of his intestate, and retained in hind the 
money depdsited with him by A: Held, that B was not liable for 
the value of said currency. Hagans v. Huffsteller, 443. 


. The receipt by a Clerk of the Superior Court of Confederate money 
in satisfaction of a docketed execution from this Court, in pursu- 
ance of the provisions of the Rev. Code, ch. 33, sec. 8, after such 

emoney became depreciated (April, 1862,) in contravention of the 
directions of the plaintiff, amounts te a satisfaction of the execu- 
tion to the extent of the value of the Confederate money in gold, 
to be ascertained by the legislative scale of the date of such pay- 
ment, and the Clerk is liable on his bond to the same extent. 
Greenlee vy. Sudderth, 470. 


7. In such case the plaintiff may elect to repudiate the.action of the 
Clerk, and recover the whole amount due in the execution from the 
defendant therein, or may ratify his action, and demand of him the 
amount of the gold value of the Confederate money so received, 
and recover the balance of his execution from the defendant therein : 
aliter, had the payment been made to the plaintiff. Ibid. 

8, A ratification gf the action of the Clerk, beyond the extent of the 
value of the money, will not be presumed by reason of his demand- 
ing-in his complaint judgment for the whole amount of the execu- 
tion. Ibid. 

9. As the Clerk's liability arises from his agency as above stated, he is 
not liable for interest until a demand, and in the absence of any 
evidence of demand in this case, the defendants are liable for in- 
terest, only from the commencement of the action. Ibid. 

Sze GUARDIAN 4ND WARD, Executors AND ADMR’s. 


CONTEMPT. ) 
1. A fine for contempt of Court is a punishment for a wrong done the 
State, and is payable to the State. In the matter of Rhodes, 518. 








2. It is a novelty unknown to the law, for a Judge to order the pen. 
alty inflicted upon a party for a contempt of Court to be paid to 

the party aggrieved. The State alone is entitled to the penalty, © 
Morris v. Whitehead, 637. 


CONTRACT. 


1. 


Where A is indebted to B by note, and the former gives to the lat. — 
ter a mortgage to secure the payment of the note, there is an im.” 
plied promise on the part of B that he will inant suit brought 
upon the note. Harshaw v McKesson, 688. 


. Where there is no proof of positive fraud or imposition, the con- 


tract of an heir expectant to convey what may descend to him by 
the death of the ancestor, is obligatory upon him, and such con-: 
tract will be enforced by the Courts. Masten v. Marlow, 695. 

Where the consideration is fair and adequate and no undue advan- 
tage Hks been taken, the decree is for specific performance ; where 
advantage has been taken of the necessity of the heir expectant, the 


_ contract is held as a security for the return of the money actually 


advanced, together with interest. Ibid. 


. Where A, an heir expectant of B, executed a deed to C, for “his 


entire interest in all the personal estate’of B; and also his entire in- 
terest in all the real estate of B, that he the said A may be entitled 
to as one of the chidren and heirs at law of B,” it does not convey 
such an interest as could be enforced in a Court of Law under the 
old procedure, but resort must have been made to a Court of 
‘Equity. Ibid. 

A person hired for one year, who is wrongfully dismissed before the 
expiration of the year, is not required to wait till the end of the 
year, but can sue at once, and is entitled to recover such dam- 
ages as he has sustained by such wrongful dismissal. He may treat 
the contract as rescinded, and recover upon a quantum meruit. 


Brinkley v. Swicegood, 626. 


. When the terms of a contract are in writing, or otherwise ascer- 


tained, the construction of the contract is for the Court and not for 
the jury. Hence, where it appeared that a person having pork to 
sell in the year 1863, wrote to the buyer as follows: “ Owing to 
the great fluctuation in Confederate currency, I prefer not selling 
for that money. Therefore let me know what you will payin N. 
C. bank notes, or check on the Cape Fear Bank at Greensboro’,” 
and the buyer took the pork, and sent a check in the following 

words : ; 








“ YANCEYVILLE, N, C., 3d Dec., 1863. 
$8688. Cashier of the Bank of Cape Fear, Greensboro’, N. C., pay to the 
order of Thomas D. Johnson, thirty-six hundred and eighty-eight dollars. 
(Signed,) JOS. J. LAWSON, Cash’r., 
and endorsed “ Pay Thomas Sellars or order. 
(Signed,) THOMAS D. JOHNSON.” 
It was held, that the contract did not require the buyer to send a 
check payable in N. C. bank notes, and the check he sent was a 
compliance with the terms of it. Sellars, et. al. v. Johnson, 104. 


. If a seller receive a check drawn on a bank, which is endorsed to 
him, and which he might have refused as not being in accordance 
with his contract, but kept it, presented it to the bank for pay- 
ment, and sued upon it, instead of repudiating it and returning it 
to the buyer, it amounts to an acceptance of the check in satis- 
faction of the article sold, and the liability of the buyer is then 
only upon his endorsement. Ibid. 

. The true meaning of a contract in the following words: “ Twelve 
months from date, with interest trom date,I promise to pay William 
Richards $6,662 in the event the Rhodes Gold mine continues 
to prove at the expiration of said time a gold mine,” is that the 


mine, which may be proved to have been before opened and 
worked, continued to be as good a mine at the end of the year as 
it was at the beginning, and not that it was a good mine in the 
estimation of miners, without reference to its quality at the time 
the contract was made. Richards v. Schlegelmich, 150. 


. The enactment in the Revised Code, ch. 81, sec. 84, that “in all 
cases of joint obligations or assumptions or co-partners in trade or 
others, suits may be brought and prosecuted on the same against 
all or any number of the persons making such obligations, assump- 
tions or agreements,” is repealed in effect as to suits upon parol 
contracts made after the adoption of the C. C. P., by the 62d sec- 
tion of that Code, but such contracts made before that time are 
exempted from its operation by section 8, sub. div. 2 of the same. 
Merwin v. Ballard, 168. 


. Where it appeared that the plaintiff on the 1st of January, 1865, 
hired his slaves to the defendant upon the express understanding 
that he was to take Confederate money in advance, or whenever he 
should apply for it, and the defendant was always ready to pay the 
Confederate money, but the plaintiff never applied for it, it was 
held that he was not entitled to recover the value of the hire of the 
slaves. Erwiny. W. WN. C0. R. B., 79. 








« : 

11. Where a person was, before the late civil war, the bona jide holder 
of two bonds of the State, which had been issued ten years before — 
for purposes of internal improvements, and which were then due _ 
and payable, and in 1862, received from the State in payment — 
thereof treasury notes to the amount of the bonds, which expressed _ 
on their face that they were fundable in the bonds of the State, 
thereafter to be delivered, and the bonds had never been delivered | 
it was held, Rodman, Justice, dissenting, that the claim was ~ 
founded upon an illegal consideration and the State was not bound 
to pay it. Read v. The State of N. C., 194. 


12. Where several owners of Jan: lying on a swamp, some above and 
some below a mill situated on it belonging to A, bought and paid 
for it, and took a deed to themselves in fee with the site and all 
rights appurtenant thereto, to be held in trust for the benefit of the 
lands of which they were the owners, and to prevent any mill dam 7 
or other obstruction from being placed across said swamp, to the — 
damage and injury of their said lands, it was held, that the said ~ 
purchasers had a right to prevent the erection of a mill dam across 
the swamp one hundred and fifty yards below the site of the old 
mill, by A or by one who purchased his land, and who proposed to ~ 
build the dam partly on the land purchased of A, and partly on 
the land which he owned before. Barnes v. Barnes, 261. 


43. As a general rule every contract ought to be enforced specifically, 
but an exception to this rule is permitted when damages can be 
recovered at law, which are an adequate satisfaction, and the ex- 
ception is confined to cases in which there is a certain measure of 
damages, and money must be a satisfactory compensation. bid. 


14. Contracts existing between citizens and residents of the northern 
States and citizens of this State, prior to the commencement of the 
late war, were suspended during the existence of hostilities. Black- 
well y. Willard, 555. 


15. Where a citizen and resident of New York had a suit pending in 
this State previous to the late war, and dumng the war, his debtor - 
here pays up his indebtedness to the attorney or agent of such non- 
resident: Held, that such action was void, and that the relation of 
attorney and client was terminated by the war. Jdid. 

16. Any securities held by a citizen and resident of New York previous 
to the late war, upon persons resident in this State, could not be 
extinguished durante bello, either through the agency of the Courts ~ 
hcre, or through the former agents and attorneys of such non-resi- 
dent. Ibid. 








. Therefore, where a debtor tu a citizen or resident of New York 
paid off said claim to a Clerk and Master here in Confederate cur- 
rency before such currency‘had depreciated to any extent, such 
payment isa nullity. Zdid. 

. Where A contracted during the year 1863 or 1864 to convey a tract 
of land to B for life, remainder to her children in fee, in considera- 
tion of a number of negroes then sold and delivered by B to A, in 
which the latter was a tenant for life, and her children entitled to 
the reversion, all of whom joined in said conveyance except Eli, 
who was an infant, and one of the terms embraced in the contract 
to convey said land being that A would convey the said lands to 
B and her children whenever the infant Eli arrived at age, and 
would make “a good title” to his share of said slaves unto A, and 
the slaves were held by A till their emancipation: Held, that 
upon the coming of age of Eli, and his tendering a bond convev- 
ing his interest in said slaves to A, that this was a substantial 
compliance with the contract, and that A was bound to convey 
the land, according to the terms of his contract. Calloway v. 
Hamby, 631. 


See CONFEDERATE MONEY. 


COUPONS. 
Coupons, when detached from the bond to which they were annexed, 
bear interest from the time when they were due and payable, Bur- 
roughs v. Commissioners of Richmond, 234. 


DAMAGES, MEASURES, &c. 

A Clerk and Master who failed to issue an execution based upon a 
decree obtained in 1866, until 1868, when the defendant had 
become insolvent, is liable in damages for whatever sum the plain- 
tiff can show he has sustained by such non-feasance, HMelntyre v. 
Merritt, 558. 


Sze Contract, ArsiTRation, &. 


DEED, ABSOLUTE IN APPEARANCE, WHEN A MORTGAGE. 


1, When a debtor conveys realty to a creditor by deed absolute in ap- 
pearance, and at the same time gives bis note tor the amount of 
such indebtedness, and takes g bund for title upon the payment of 
such note: Held, that such transaction 1s a mortgage. Robinson 
v. Willoughby, 520. 








2. To determine whether a transaction is a mortgage or a defeasible — 
purchase, it will be regardcd as the former, if at the time of the ~ 
supposed sale the vendor is indebted to the vendee, and continues 
to be such with a right to a re-conveyance upon the payment of 
such indebtedness. Ibid. 


DEEDS, AND DEEDS IN TRUST. 


1. When a debtor executed a deed conveying a tract of land in trust 
to pay specified debts, and it was provided in the deed in which no 
money consideration was recited, that if the debts were not paid 
on or before a particular day, the trustee should sell the land and 
“ pay off and discharge all costs and charges for the drawing and 
execution of this trust,” and, the debts not having been paid, the 
trustee did sell the land and pay them out of the proceeds, it'was 
held, that the deed in trust not being upon a valuable considera- 
tion, there was a resulting use for the grantor, subject, however, to 
a scintilla juris in the trustee sufficient to feed the contingent use 
that might be created by an exercise of the power of sale, and that 
when the sale was made, and the purchase money was received by 
the trustee and paid to the creditors mentioned in the trust, the 
purchaser acquired a good title against the grantor and his other 
creditors, Hogan yv. Strayhorn, 279. 


2, Under the Act of 1715, (Rev. Code c. 37, s, 1) the want of a valuable 
consideration will not prevent a deed for land, registered in the 
county where the land lies, from passing the title thereto. Ibid. 


3. The act of 1861, ch. 4, sec. 12, which provides “that all deeds of 
trust and mortgages hereafter made, &c., to secure debts, shall be 
void as to creditors, unless it is expressly declared therein that the 
proceeds of sale thereunder shall be appropriated to the payment 
of all the debts and liabilities of the trustor or mortgagor equally 
pro rata,” was confined to pre-existing debts, and did not apply to 
a transaction when there was no debt save that which grew out of 
the transaction itself, and formed a material part of it. McKay v. 
Gilliam, 130. 


. If a person lend money, and to secure the payment take a mortgage 
instead of personal security as a part of the transaction, it is a valk 
uable consideration under the statute of 27th Elizabeth, as against 
prior donees, and he stands on the footing of a purchaser for s 
valuble consideration ; but, if he have a pre-existing debt only and 
take a mortgage or a deed in trust to secure his debt, although 








it was valid under the 13th Elizabeth as against other creditors, it 
is not valid as against prior donees. bid. 
SzE CoNTRACT, JUDGMENT, EXECUTORS AND ADMINISTRATORS, 


DEMURRER. 


» Ina suit upon acontract made prior to the adoption of the C. C. P., 
if the defendant demur for want of parties in the Superior Court, 
and the demurrer be sustained and the plaintiff appeals to this 
Court, the plaintiff will be entitled to a final judgment here upon 
the overruling of the demurrer. Merwin v. Ballard, 168. 


DISCRETION, JUDGES. 


Although the granting of an issue is a discretionary act of the Court, 
a mistake in the exercise of that discretion is a just ground of ap- 
peal. If an issue be refused, and the appellate Court should think 
that a contrary decision would have been a sounder exercise of 
discretion, it will correct the order of the Court below. Redman v. 
Redman, 546. 


DISSENTS. 


By Ropman, J. State v. Message, 480; Rund v. The State of N. C., 
198; State v. Dunlap, 491. Reape, J., and BoypgEn, J., in Simon- 
ton v. Clarke, 525. . 


DOCKETING, JUSTICES’ JUDGMENTS. 


The 503d section of the C. C. P., which provides for the docketing of 
a Justice's judgment in the office of the Clerk of the Superior 
Court of the county, so as to make it a judgment of the Superior 
Court from the time of its being docketed, is not repealed by the 
Act of 1868-9, ch. 76, entitled “An act suspending the Code of 
Civil Procedure in certain cases.” Bates v. Bank of Fayette- 
ville, 81 


SEE JUDGMENT. 


DOMICIL. ’ 
In bastardy cases the jurisdiction of the justice to issue the warrant ~ 
before the birth of the child, depends upon the domicil of the 
mother at the time, and not on her legal place of settlement; and 
if the mother continues to reside in the same county until the 
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birth of her child, making her whole residence therein more than | 
twelve months, the full jurisdiction of the case will be in that 
county. State v. Hales, 244. 4 


DOWER. ;' 
When A dies seized of land, leaving a widow, and B, the son of x 
occupies the land jointly with A’s widow, and thereatter B dies, 
when the widow of A applies and obtains dower, the widow of 
B cannot be endowed of such land after the death of the widow 

of A. Reitzel v. Eckard, 673. 


EMBEZZLEMENT. 
Sze LARCENY. 


ENDORSER. 
An endorser who pays off and discharges the note of his principal can 
only recover from the latter the amount actually paid by him. 
Pace vy. Roberson, 550. 


EQUITABLE SET-OFF. 

1,. Where the defendant purchased a note on the plaintiff during the 
week of the trial term of the cause, he is not entitled to have his 
demand applied in satisfaction of the plaintiff's claim: Such s 
case 1s not embraced by the second clause of sec. 101, C.'C. P., be 
cause it was not “ existing at the commencement of the action ;” 
nor by the first clause of said section, as it is not “connected with 
the subject of the action.” Neither has the defendant any right to 
an equitable set-off upon the mere ground of the insolvency of the 
plaintiff. Riddick v. Moore, 382. 

2. To authorize an equitable set-off, some equitable grounds must be 
shown by the defendant why he should be protected against his 
adversary’s demand. The mere existence of cross demands, or the 
insolvency of the plaintiff, is not sufficient. J bid. 


EQUITY PRACTICE. 

1. Where no replication is filed to an answer in equity, and the cause 
is set down to be heard upon bill and answer, the bill must be dis- 
missed when the allegations in it are not admitted in the answer. 
Carrow v. Adama, 82. 








. Where an equity is disclosed in an answer different from that 
which is alleged in the bill, the plaintiff ought to have his bill 
amended to meet such state of facts, and to obtain the appropriate 
relief. Ibid. 


3. To a bill for a specific performance of a contract to convey land, 
the assignee of the vendor, who has not received the whole of the 
purchase money, and who has become bankrupt, must be made a 
party. Swepson vy. Rouse, 34. 


Where a defendant to a bill for the specific performance of a con- 
tract to convey land, alleges and relies upon his certificate of dis- 
charge as a bankrupt, the fact of a proper assignment of his estate 
to his assignee will be presumed, though it is not specifically alleged . 
where there is no allegation or proof to the contrary. bid, 


. When a bill is filed for the specific performance of a contract to 
convey a tract of land, and the defendant alleges that the tract.con- 
sists of two parts, of which he admits that heis the owner of one, 
but avers that the other belongs to his wife, and sets up a defence, 
which, if good, applies to the whole contract, it is erroneous to 
make a decree in favor of the plaintiff as to the part of which the 
defendant admits he is the owner, and to reserve the question as to 
the other part. bid. 


5. Under the former equity practice it was discretionary with the 
Chancellor to refer the issues of fact to a jury, but he could 
never refer them to a Master in Chancery, or a Referee or Commis- 
sioner. Redman v. Redman, 546. 


7. Therefore it is erroneous to refer complicated questions of fact to a 
person designated by the Court to take the account and report to 
. the Court. bid. 


SEE PRACTICE. 


EVIDENCE. 

1. The identification of a lot of land described on the plan of a town 
only as lot No. 115, and not ‘otherwise described in the deed, is a 
question of fact fora jury. Bryan v. Faucett, 650. 

2. It is not competent to introduce as evidence against a third person, 
entries made by a. decedent containing accounts in his own favor. 
Bland v. Warren, 372. ’ 

8. Itgs admissible to introduce such books under Rev. Code, chapter 
15, to the amount of sixty dollars. bid. 








. Entries made by merchants’ clerks, and other persons acting ag 
agents and servants in their usual course of business, who are dead, 
are competent evidence against third persons. bid. 

. A person may be convicted of larceny upon evidence connecting 
him with the theft, though the article stolen may not be identified, 
or even found. State v. Kent, 311. 

. A person indicted in the same bill as an accessory with the prisoner 
in the murder, although not on trial with him, is an incompetent 
witness. State v. Dunlap, 288. 


7. What the bystanders may say immediately after a homicide has been 
committed is not competent evidence. Ibid. 


8. Where, upon a trial for murder, there was a question whether the 
prisoner was in the military service of the United States on or be- 
fore the 17th day of August, 1865, in order to ascertain whether 
he was entitled to the benefit of the Act of “Amnesty and Pardon,” 
ratified the 22d December, 1866, and a witness testifying five years 
after the transaction, said that the homicide was committed “about 
the last of August, 1865,” it was held, that there was some evidence, 
which ought to have been submitted to the jury, tending to show 
that the homicide was committed on or before the 17th day of 
August, 1865, and that it was error for the Court to instruct the 
jury that there was no evidence of that fact. State v. Shelton, 294. 


. Where two persons are jointly indicted, and one of the parties sub- 
mits and judgment is suspended, he is still a defendant within the 
meaning of the act of 1870-’71, and is therefore incompetent to 


testify for or against his co-defendant. State v. Bruner, 499. 


. Where two are jointly indicted for a forcible trespass, and one ot 
the defendants submits, upon whom no judgment is pronounced, it 
is incompetent to introduce the record of his submission in a trial 
against his co-defendant, as evidence confirmatory of the testimony 
of the prosecutrix. State v. Queen, 464. 


. It is not competent on the cross-examination of a witness to ask 
him if he made the same statement before the grand jury as he 
now makes, when the counsel state that their object in asking such 
question is not to impeach the credibility of the witness. State 
v. Parker & Gilmer, 455. 


. In putting a construction upon a deed or other written instrument, 
facts existing at the time to which the words used point, may be 
proved as a key to the meaning; just as the condition of a testa- 








tor’s family and estate at the date of his will may be proved, to 
aid in arriving at his meaning. Richardson v. Schlegelmich, 150. 

. In an action upon a simple contract, usury may be given in evi- 
dence under the general issue, treating the contract as void. And 
though, in a suit upon an usurious bond, it is necessary to plead 
the statute, it is not to bar the action, but to put the Court in pos- 
session of the facts whereby it is shown that the contract was 
wholly void. Pond v. Horne, 84. 


. Where the testator of the plaintiffs and the defendant went, in the 
lifetime of the testator, to a third person and hada conversation 
with him in relation to the subject of the controversy, and at the 
trial both the testator and the said third person were dead, it was 
held that, according to the true intent and meaning of the proviso 
to the 343d section of the Code of Civil Procedure, the defendant 
could not testify to the conversation between the testator and such 
third person. Hallyburton v. Dobson, 88. 


. The revenue act of 1869-’70, ch. 225, makes, by implication in the 
34th section, the auditor’s certificates evidence of the amount of 


taxes due from the sheriffs, but it is only prima facie evidence, 
and may be rebutted. Jenkins v. Briggs, 159. 


. Though a plaintiff could not be admitted as a witness, under the C. 
C. P., sections 342 and 343, to preve a special contract with the 
intestate of the defendant for the servicea_of slaves before their 
emancipation, yet he is competent to prove that the intestate had 
the slaves in possession and enjoyed their services. Gray v. 


Cooper, 1838. : 


. When the administrator of an intestate asks of the plaintiff, who 
had offered himself as a witness, whether there was not a special 
contract between himself and the intestate, with the view to defeat 
a recovery on an implied contract, it is competent for the plaintiff 
to prove by himself, or by another witness, all the particulars going 
to make up or qualify such fact, and put it in its proper light. 
Ibid. 

. In an action against several co-obligors to a bond in which one only 
pleads non est factum, it is not competent for the plaintiff on the 
trial of the issue with him to prove that he and another of the 
obligors were strong personal friends, and it is also incompetent 
for the plaintiff to prove that all the co-obligors of the contesting 
defendants were men of good character. Heilig v. Dumas, 214. 














19. Where a party has it in his power to establish the truth of any dis. 
puted fact, it is his duty to do so. Covington y. Wall, 594. 


20. It is incumbent upon the party excepting, when the error alleged 
consists in rejecting evidence, to show distinctly what the evidence 
was, in order that its relevancy may appear, and that it maybe 


seen that he has been prejudiced by its rejection. Sweet vy. Bry- 
an, 619. 


21. If, upon the cross-examination of a witness, he is asked as to, collat- 


eral matters, and is axamined as to particulars not presented by 
the issues, the party is bound by the answer, and will not be allow- 
ed to go into evidence aliunde, in order to contradict the witness. 
Clark v. Clark, 655. 


EXECUTORS AND ADMINISTRATORS. 


1, An administrator is guilty of gross /aches who sells property ona 
credit, and takes no other security than the bond of the purchaser. 
Roseman v. Pless, 374. 


. Real egtate is not assets for the payment of the debts of decedent 
before the same has been sold, and the proceeds received by the 
administrator. Ibid. 


3. Whether an administrator can be sued on his bond where he has 
been guilty of negligence in not applying for and obtaining an 
order to sell the real estate of his intestate: Quere? Vaughan v. 

»  Deloatch, 378. 

4. A, domiciled in Virginia, dies, leaving a note on a resident of this 
State; his administrator being duly qualified in Virginia, sends 
said note to an attorney in this State, with instructions to collect, 
compromise, or sell the same, as he may deem advisable: Held, 
that a transfer of said note by an administrator passed the legal 

* title thereto to the purchaser. Riddick v. Moore, 382. 


Although A’s administrator appointed in Virginia could not have 
maintained a suit in his name in this State against the maker of 
the note, yet for all purposes in pais, he was as much the owner of 
the note as he was of any personal property which he took into 
his possession in Virginia, and brought to this State and sold. 
Ibid. 


6. Under the Act of 1868-9, ch. 113, sub-ch. 4, sec. 24, explained by 
the Act of 1869-70, ch. 58, an executor who has taken out letters 
testamentary since the 1st of July, 1869, must pav all the debts due 
from the estate of his testator pro rata, according to their class; - 








and the testator cannot give to a debt a preference over other debts 
of the same class by a bequest of it to the creditor. Moore v. By- 
ers, 240. 


. If a petition be filed by an administrator for the sale*of land tor the 
payment of the debts of the intestate, and the heir-at-law be made 
a party defendant, and the Court adjudges that the sale is neces- 
sary, and orders it, the heir-at-law will be estopped to deny the 
title of his ancestor, whether the order was made after a defence, 
or by confession or default ; but, if the heir die insolvent, so that 
it becomes necessary to sell his land to pay his debts, then as the 
estoppel could only operate as a conveyance, and would be liable 
to be impeached by creditors as voluntary and therefore fraudulent 
as to them, his administrator, as representing creditors, has the 
right to impeach it on the same ground as not binding on him. 
Hardee v. Williams, 56. 


8. A proceeding to restrain the operation of a judgment to sell lands 
for the payment of the debts of an intestate as an estoppel against 
the administrator of an heir-at-law whose land is required for the 
payment of his debts should be commenced in the Superior Court. 
But if such personal representative had commenced proceedings 
for the sale of the land in question for the payment of the debts of 
the heir in the Court of Probate and the administrator of the . an- 
cestor plead his judgment as an estoppel, the plaintiff may in that 
Court reply the fraud which would be produced by allowing the 
judgment to operate as an estoppel; and the Court of Probate 
might thus retain the jurisdiction of the cause which it had origi- 
nally acquired. Ibid. 


9. An administrator, whose sale of the personal property of his intes- 

tate has been, after due public notice, conducted fairly and without 

. any connivance with the widow, shali not be held respomsible be- 

cause of her having purchased many articles at a nominal or very 

low price on account of the by-standers forbearing to bid against 
her. Woody v. Smith, 116. 


10. If an administrator has properly sold a horse, belonging to the 
estate of his intestate and taken a note therefor, he may neverthe- 
less rescind the sale and take back the horse, provided he does it 
bona fide because he suspects the solvency of the parties to the 
note, but in such case he must sell the horse again immediately, or 
he will be held liable for his value at the time ; and he must, if he 
can, collect from the first purchaser what the use of the horse was 








worth to him while in his possession, or be held liable for that 
also. Bland vy. Hartsoe, 204. 


11. An administrator has no right to an order for the sale of land for 


the payment.of the debts of his intestate until the personal estate 
is exhausted, and if he has made a distribution of part of the per- 
sonal effects aniong the next of kin, the value of such ‘effects must 
be charged against him, in taking an account for the purpose of 
ascertaining whether he has exhausted the personal estate of his 
intestate. And the same rule will apply as to personal effects ad- 
vanced to the widow asa distributee, but not to such as she may 
take for her year’s provisions. did. 


. Where, upon a lease of turpentine boxes for four years, the lessee 


covenanted to pay the lessor at the end of each year a certain rate 
per thousand boxes, and the lessor died before the expiration of 
the second year leaving a will devising the land, i was held, that 
the executor could only recover for the rent of the first year, the 
rent for the remaining years having followed the reversion to the 
devisees. Rogers vy. McKensie, 218. 


13. If an executor or admunistrator refuse to bring an action to sur- 


charge and falsify an account by which his testator’s or intestate’s 
estate has been injured, such action may be brought by the legatees 
or next of kin, and in doing so, they should make the executor 
or administrator a party defendant together with the other defen- 
dant. Murphy v. Harrison, 246. 

A testator bequeathed to his wife certain slaves, horses, farming 
tools, &c., and devised to her one-half of his land, and in the latter -.- 
part of said clause, he also bequeathed her “ all my grain on hand 
for the support of the family ; and should my wife wish to sell, or 
dispose of any of the above property, she can do so, with the ad- 
vice and consent of my Executor.” Held, that she took an abso- 


* lute estate in the realty devised, and after the assent of the execu- 


tor, she acquired an absolute estate in the personal property em- 
braced in said clause. Carpenter v. Kuter, 475. 


15. Where a testator was the surety for his son in an amount greater 


than the value of said son’s interest in said estate: Held, that 
the son is not entitled to recover from the Executors of his father 


‘ his distributive share of said estate, although the Executors of the 


father do not pay off the surety debt till after action brought by 
the son. Ramsour v. Ramsour, 628. 


16. Where an administrator agreed with two persons that they should 


t 


buy certain articles of personal property, and give their note to the 








Administrator therefor, and that the property was to be purchased 
for the common benefit of all three of the parties, and that each 
one should pay off and discharge one-third part of the note so * 
given: Held, that upon a suit upon said note by the Administrator, 
it was competent for defendants to offer parol testimony to prove 
the agreement between the parties, and the plaintiff, under the C. 
C. P., could recover of defendants but two-thirds parts of said 
note. Clark vy. Clark, 655. 

17. Such an agreement is not illegal, unless it be shown that the cred- 
itors of decedent, or his distributees, may be prejudiced by such 
conduct on the part of the Administrator. Ibid. 

18. Though it may be that a note payable to a testator may be assigned 
by one of three executors, yet a note payable to three persons as 
executors of their testator cannot be assigned by one of them 
without the concurrence of the others, so as to enable the assignee 
to sue the makers either for the whole amount of the note, or for 
any part of it; the Code of Civil Procedure, sec. 55, not being ap- 
plicable to such a case. Johnson v. Mangum, 146. 

19. An administrator will not be allowed to retain out of the assets of 
his intestate, a note payable to him as guardian where his intestate 


is surety, when he has paid over to the principal of said note, who 
was insolvent, a claim on his intestate for a sum more than suffi- 
cient to have paid off and discharged the indebtedness of the prin- 
cipal. Redman v. Turner, 445. 


FALSE PRETENSES, OBTAINING GOODS UNDER. 

1. To sustain an indictment for obtaining goods by a false pretense, 
under our Statute, Rev. Code, ch. 34, sec. 67, there must be a false 
representation of a subsisting fact, calculated to deceive, and 
which does deceive, whether the representation be in writing, or 
in words, or in acts, by which the defendant obtains something of 
value from another without compensation. But this dogs not ex- 
tend to what are ealled “mere tricks of trade” by which a man 
puffs his goods. State v. Phifer, 321. 

2. The doctrine of cheating by false tokens at the common law and 
under the Statute of Henry VIII. and by false pretences under the 
Statutes of 30, George II. ch. 24, and our Act, discussed and ex- 
plained. Ibid. 


FIERI FACIAS, AND VEND. EX. 
Sun JupGMENT, Growrne Crops. 








FORGERY. 


1. To constitute an “order for the delivery of goods,” within the — 
meaning of Rev. Code, chap. 34, sec. 59, a forgery, there must ap- — x 
pear to be a drawer, a person drawn upon, who.s under obligatiog 
to obey, and there must appear to be a person to whom the goods 
are to be delivered. State v. Lamb, 419. 


2. Ifthe paper writing set forth in thejindictment as a forgery does 
not contain these requisites, there cannot be a conviction for torgery 
under euch statute. bid, 


3. The writing set forth in the indictmerit is such an instrument as 
will constitute at common law a forgery, hence, the conclusion 
“against the form of the’ statute” may:be rejected as surplusage, | 7 
and under the conviction in this case the defendant may be pun. 
ished for a misdemeanor, as at common law. J bid. 


FORNICATION AND ADULTERY. 


1. It is not fornication and adultery where persons, who were formerly 
slaves, were married during the existence of slavery according to. 
the forms then prevailing, and after their emancipation continued 
to cohabit together in the relation of husband and wife. 


2. The act of 1865-66, ch. 40, sec. 5, requiring such parties to go be- 
fore the County Court Clerk, or a Justice of the Peace, and to ac- 
knowledge’the tact of such cohabitation, and the time of its com- 
mencement, makes it a misdemeanor‘only for failure to perform these 
duties. State vy. Adams and Reeves, 537. 


GROWING CROPS. 

1. When a jf. fa. was levied upon the land of the defendant in the 
execution, in 1861, and successive writs of vend. expos. were issued 
thereon until the Fall of 1867, when the land was sold by the 
sheriff, and in the meantime in the year 1866 the same land was 
conveyed by the defendant in the execution by a deed in trust, it 
was held, that the crops growing on the land in 1867, did not pass 
to the purcheser of the land under the execution, but belonged to 
the bargainee under the deed in trust. Walton v. Jordan, 170, 


2. Crops growing on land pass, by presumption of law, with the title 
of the land, but the presumption may be rebutted even by parol 
evidence. Ibid. 


GUARANTOR. 
The‘aesignor of a note not negotiable is liable only as guarantor, 











and as such, is entitled to‘notice of the default of the principal 
debtor. Sutton v. Owen, 123. , 


GUARDIAN AND WARD. 


1. If a guardian, or his personal representative after his death, for his 
own benefit dispose of a bond which was on its face payable to 
him as guardian, the ward may follow the bond or its proceeds in 
the hands of the assignee or holder. And in such case, the face of 
the bond will be of itself express notice to the assignee or holder of 
the breach of trust by the guardian, or by his executor or adminis- 
trator. Lemly v. Atwood, 46. 


. In a case in which, under the circumstances, a aide was justitied 
in taking Confederate treasury notes for his wards, during the late 
civil war, he will be justified in having converted them into Con- 
federate bonds even so late as the year 1864. Sudderthv. Me 
Combs, 186. 

3. Where a guardian, in the years 1859 and °60, received bank notes for 
his wards and failed to invest them for their benefit, he will be 
charged with the amount of the notes, with interest from the date 


of their receipt, unless he can show some good excuse for his appa- 
rent default. Ibid. 


. The reception by a guardian of Confederate money in the early part 
of the year 1865 for the solvent debts due his wards was apparently 
inexcusable, and it will be for the guardian to show circumstances 
in justification of his act. Ibid. 

. The Superior Court has no original jurisdiction of | an action for an 
account by an existing guardian of infant children against their 
former guardian ; such action must be brought in the Court of 
Probate. Ibid. 

. Under the provision of the Revised Code, ch. 54, sec. 28, authorizing 
a guardian to lend the money of his ward “upon bond with suffi- 
cient security,” he might, upon a loan before the late civil war, 
have taken a bond secured by a mortgage of slaves, and cannot 
now be made responsible for the loss of the. debt by the emancipa- 
‘tion of the slaves. Whitford v. Fox, 265. 

. A guardian who, before the late civil war, took from the administrator 
of the father of his wards certain promissory notes as a part of the 
effects of his wards, but did not collect them and lend the money 
upon bonds with sufficient security taken to himself as guardian, 
is not responsible for the amount of them if they were lost by the 








events of the war without any neglect or default on his part, but 
he is responsible for the annual interest which he might have col. 
lected and invested for their benefit. Ibid. 


. A bailee who misuses the thing bailed, thereby converts it to hig 
own use, and becomes liable for its value, whether any loss occurs 
from such misuser or not; but that rule does not apply to a trus. 
tee, who, when no fraud is imputed, is only liable for a loss result- 
ing from his culpable negligence with regard to his trust. Ibid, 

. A guardian is not responsible for having received bank notes and 
Confederate money before March, 1862, and did not invest it for 
the benefit of his wards, when it is shown that he made a bona fide 
effort to do so, but was prevented by the events of the war. Jbid, 


. In taking an account of a fund in the hands of a guardian in which 
two or more wards are interested, it is proper to state a general 
account of the whole fund in the end of each year, and also a sep- 
arate account with each ward to the end of the same year, credit- 
ing the ward with his share of the balance found owing on the gen- 
eral account, and debiting him with any proper debits peculiar to 
himself. In this way the balance due to each ward at the end of 
each year is ascertained ; and, upon the death or coming of age of 
one of them the sum due to him will be payable immediately and 
will cease to bear compound interest. Ibid. 


A guardian will be allowed for reasonable counsel fees paid for 
advice and assistance in the management of his trust, and he mfiy 
be allowed also for the fees paid to counsel in making a fair de- 
fence to the suit brought against him for an account and settlement 
of his guardianship. Ibid. 

12. Reasonable commissions will always be allowed to a guardian 
unless in cases of fraud or very culpable negligence. The rate will 
depend upon a variety of circumstances, such as the amount of the 
estate, the trouble in managing it, whether fees have been paid to 
counsel for assisting him in the management, the last of which 
will lessen it. bid. 

13. Commissions should be allowed a guardian, or amount of the notes 
and other securities for debt delivered to the ward upon the 
termination of the guardianship. Ibid. 

14. A guardian, who held a well secured ante-war note, and collected 
the same in Confederate currency in September and October, 1863, 
when there was no need for its collection, and immediately there- 
after invested the same in 7-80 Confederate bonds, was guilty of 
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laches, andfis liable to his ward for the full amount of the principal 
and interest of said note. Purser v. Simpson, 497. 

. After the 4th of July, 1863, no person acting in a fiduciary capacity, 
ought to have collected well secured ante-war debts, and invested 
in Confederate securities. bid. 

. A guardian who took a note in October, 1860, with two sureties 
who were abundantly good, and continued so during the war, can- 
not be held responsible to his wards, by reason of the parties to 
said note having become insolvent by the results of the war. Coo- 
ington v. Wall, 594. 

. A guardian who receives a note for $1,100, without taking any 

‘security, is guilty of laches, and is accountable to his wards for the 
amount of such note. Jbid. »* 


ErEE 


. It is not unreasonable to allow five per cent. commissions to a guar- 
dian on his receipts and disbursements, which embraced a large 
number of receipts and vouchers, commencing in 1857 and ending 
in May, 1871. Ibid. 

. A guardian is accountable to his wards for a sum of money in the 
hands of an administrator appointed in 1857, if such administrator 
or his sureties were solvent at the time when the funds ought have 
been paid to the guardian, ‘or within the time thereafter, when a 
judgment could have been obtained upon such administration 
bond. Ibid. 


. HEIR EXPECTANT. 
See CoNTRACT. 
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HOMESTEAD. 

1. When the owner of land does not petition for a homestead, it is the 
duty of the sheriff, or other officer who has an execution against 
him, to have it laid off under the act of 1868—"9, ch. 137, at the ex- 
pense of the creditor, and if he refuse to pay or tender the fees of 
the officer, he will, by virtue of the Code of Civil Procedvre, sec. 
555, be justified in refusing to execute the process, Lute v. Reilly, 
20. 

2. The act of 1869-"70, ch. 121, exempting from execution the rever- 
sionary interests in Homesteads, is constitutionil. Poe v. Har- 

, die, 447. 

3. The object of this act was to protect the owner thereof against any 
vexatious litigation which might be instituted by the purchaser of 
reversionary interest. Ibid. 
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4. The estate in the Homestead is a determinable fee, and the owney 


thereof is not impeachable for waste. Ibid. 


See SHERIFFS, JUDGMENT. 


HOMICIDE. 


1. If A attempts to pursue B into a house, and the latter shuts the 


door so that A cammot enter, and A attempts to break the door 
open with an axe, and B opens the door, when he is collared by A. 
and a fight ensues, and B is killed by a deadly weapon, it is murde;, 
State v.. Hargett, 669. 


2. If two men fight upon a sudden quarrel, and one kills the other, 


the chances being equal, this constitutes manslaughter: State. 
Massage, 480. 


INDICTMENT. 
1. 


Where, in an indictment for larcenv, it was charged that the article 
stolen was the property of H. Hoffa, whose given name was to the 
jurors unknown, and it was testified by witnesses that they knew 
ot no other name of the owner of the article than H. Hoffa, it was 
held, that there was no variance between the allegation and the 
proof. State v. Bell, 313. 


2. The owner of an article charged to have been stolen, may haves 


name by reputation, and if it be proved that he is as well kndwn 
by that name as any other, a charge in an indictment by that name 
will be sufficient. Ibid. 


3. If a person usually signs his name with only the initials of his chrie 


tian name, and he is thus generally known and designated, he may 
be properly indicted by such name. Thad. 


4. Upon a conviction for larceny, a sentence “ that the defendant be 


imprisoned in the State prison for one year, and in the meantime 
and until he is carried there, that he be imprisoned in the county 
jail,” 1s sufficiently definite as to the term of imprisonment in the 
State prison to be valid under the Act of 1868~'9, ch. 167, secs. 9 
and 10, which declares that the term “ shall begin to run upon and 
include the day of conviction.” State v. Gaskins, 320. 


5. A change in the punishment of larceny from whipping and im- 


. prisonment at common law to imprisonment in the State’s prison 


or county jail for not less than four months nor more than ten years, 
is not liable to the objection of an ex post facto law. The rule is, 
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not that the punishment cannot be changed, but that it cannot 
be aggravated. State vy. Kent, 311. 


6. An indictment for tearing down a dwelling house, under the Act in 
the Revised Code, ch. 34, sec. 103, cannot be supported by proof 
that it was torn down by the owner or his tenant, though it was 
occupied at the time by a tenant at sufferance; but, if the tenant, 
at sufferance, were present, forbidding the act when the house was 
torn down, an indictment for a forcible trespass might have been 
Supported. State v. Mace, 344. 


7. Where A and B are jointly indicted with others, for wilfully setting 
fire to and burning a barn containing grain,. and the evidence 
showed that A and B were not present, but were accessories before 
the fact: Held, that they could not be convicted as principals 
under thisindictment. State vy. Derver, 572. 

Phe effect of the act of 1868-69, chap. 167, entitled “ an act in rela- 
tion to punishments,” was not to make “misdemeanors” of 
offences whichjwere formally felonies. Ibid. 


‘8. When it appears from the affidavit of a person of color, charged 
with a capital offence, that he cannot have full and equal benefit 
of all laws and proceedings for the security of person and property 
as is enjoyed by white citizens, and that his rights cannot be en- 

forced in’the State Courts: Held, That under the act of Congress 
of 9th April, 1866, the State Courts will proceed no further in the 
prosecution until certified of the action of the Circuit Court of the 
United States under the act of Congress, March 3, 1868. State v. 
Dunlap, 491. 


. It is erroneous in such a case to order the removal of the indict- 
ments to the Circuit Court of the United States; but to-suspend 
proceedings in the cause till certified to the Court under the afore- 
said acts ot Congress. Ibid. 


10. A misrecital of the proper County in the caption of an indictment 

furnishes no ground for arrest of judgment. State v. Sprinkle, 463. 

Semble. Such an indictment would have been sufficient before the 
act, Rev. Code, chap. 35, sec. 14. Ibid. 


11. An indictment for murder which charges that the prisoners on the 
deceased “ did make an assault and in some way and manner, and 
by some means, instruments, and weapons to the jurors unknown, 
did then and there feloniously, wilfully, and of their malice afore- 
thought deprive him, the said A of his life, so that the said A 
aiid then and there instantly die,” &c., is sufficient, although the 





























might have been killed. Statev. Parker & Gilmer, 453. 


12. It is error to quash an indictment which charges in one count the 


stealing one otter, confined in the trap of one J. D. P., and in an- 


other count “ a certain dead otter of the value of one dollar of the — 


goods and chattels of the said J.D. P.” State v. House, 325. 


13. A count in an indictment must be complete in itself, and contain all 


the material allegations which constitute the offence charged, 
Therefore, a count charging defendant with reeeiving of stolen 
goods, is defective, which does not contain the name of the de- 
fendant in the proper place, and distinctly charge him with re- 
ceiving the stolen goods. State v. Phelps, 450. 


This defect is not cured by the statute, Rev. Code, ch. 35, sec. 14, and 
judgment will be arrested Ibid. 


INJUNCTION. 
1. Where an injunction is issued under an order that the plaintiff shal) 


give an undertaking with sufficient sureties in a certain sum as 
prescribed in the C. C. P., sec. 192, it seems that a deposit in money 
of the sum named, will be sufficient, but whether so or not, the 
giving by the plaintiff of the required undertaking before the hear- 
ing of a motion to vacate the injunction for the want of it, will 
supply the alleged defect and prevent the injunction from being 
vacated on that account. Richards v. Baurman, 162. 


2. An injunction taken out before issuing a summons is irregular, and 


will be vacated on motion. Hersh v. Whitehead, 516. 
Ses Contract, WARRANTY OF TITLE. 


INTERPLEADER. 


The right of interpleader given by the C. C. P., under which a sheriff, 
who has money in his hands, raised under executions in favor of 
different creditors against the same defendant, may bring in the 
plaintiffs in the executions to contest their respective claims, was 
intended to apply to a controversy or action properly constituted 
in Court. . Bales v. Lilly, 232. 


JUDGMENT. 
1. Where a vendor of land receives a part of the purchase money, and 


takes notes for the residue thereof, retaining the title until such 
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evidence presents different ways and means by which the deceased 
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notes shall be paid, and afterwards a judgment is obtained and 
docketed against him, and he then dies, the judgment will not be 
a lien upon the land or the notes in the hands of his executors, 
but the notes will be assets when collected for the payment of 
debts. Moore v. Byers, 240. 


. Where two or more plaintiffs‘-had, prior to the adoption of the new 


Constitution and the Code of Civil Procedure, obtained judgments 
at the same term of the County Court of a county, and then after 
such Constitution and Code had been adopted, transferred them to 
the docket of the Superior Court, at different times, but all within 
six months, as required by the sections 400 and 403 of the C. C. 
P., and had then issued executions on them at different times, but 
all came to the sheriff's hands before the sale of the defendant's 
land ; it was held, that under Art. 4, sec. 25, of the Constitution, 
which ordains that “actions at law, and suits in Equity, pending 
when this Constitution shall go into effect, shall be transferred to 
the Courts having jurisdiction thereof, without prejudice by reason 
of the change,” the proceeds of the sale under the executions shall 
be applied pro rata to allof them. Johnson v. Sedberry, 1. 


. Where there is a judgment and ji. fa. or vend. expo. issues during 


the life of the defendant, the shenff may proceed to sell, although 
the defendant dies before the sale ; and so he may, when the ji. fa, 
or vend, expo. issues after the death, if tested before. But if the 
sheriff, for any cause, return the process without a sale, no alias 
can issue tested after the death of the defendant without a sei. 
Ja. against his heirs, Aycock vy. Harrison, 8. 


. A judgment confessed by executors will bind them in their indi- 


vidual capacity, though they style themselves as executors in ma- 
king such confession. Hall v. Craige, 51. 


5. Ita number of Justice’s judgments be docketed in the Superior Court, 


they will, under the C. C. P., be a lien upon the land of the defen- 
dant from the time, where they were docketed, and will have a 
priority over a judgment obtained in Court by another persom 
against the same defendant at a subsequent time, and though an 
execution be issued on the latter, and the sheriff levies it on-the 
land and advertises it for sale, yet, if before the sale executions are 
issued on a part of the Justice’s docketed judgments and are placed 
in the hands of the sheriff, the proceeds of the sale of the land 
must be first applied to the payment of all the Justice’s judgmenta 
Perry v. Morris, 221. 


The lien on the land of the defendant acquired by a docketed 
26 
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judgment shall not be lost in favor of a judgment subsequently 
docketed, unless the plaintiff in the latter take out execution ang 
give the. plaintiff in the former twenty days’ notice before the day 
of sale by the sheriff, and the plaintiff so noticed fail to take out 
execution and put it into the sheriff's hands before the day of sale 
as is prescribed in the 19th rule of practice adopted by the 8u- 
preme Court at June Term, 1869. Jdid. 


. The fact that a judgment docketed in one county 1s afterwards 
docketed in another, does not deprive it of the lien it had on the 
defendant’s land in the first county. Ibid. 


8. A judgment is not void because no complaint has been filed. Leach 
v. W.N. 0. RB. BR. Co., 486. 

9. A judgment rendered against a certificated bankrupt, merely to 
ascertain the amount of his indebtedness to the plaintiff, is not 
such a judgment as will make the sureties of said bankrupt liable 
therefor on an Appeal bond. Fontaine v. Westbrooks, 528. 


10. Prior to the adoption of the C. C. P., the lien acquired by ji. fa. ex- 
pired at its return. Ross v. Alewander, 576. 


11. Therefore, judgments obtained at Spring and Fall Terms, 1869, of 
Guilford Superior Court, and docketed respectively during the 
terms of said Court, have priority over a judgment obtained in 
1867, upon which ji. fas. regularly issued up to Fall Term, 1868, of 



































1 


the Superior Court of Alamance, and no returns made thereto, at 
which term the said judgment was transferred and entered on the 
judgment docket of Alamance Superior Court, but not docketed 
in Guilford county till 24th December, 1869. did. 

12. Before judgment canibe given upon an injunction bond, the party 
alleging that he has been damnified by reason of said injunction, 
must establish the quantum of manor sustained. Hyman v. 
Devereux, 588. 

The quantum of damages recoverable e, a party injured under the 
old system, as compared with the amount under the C. C. P., dis- 
cussed. 


See PRACTICE. 


JUDGE'S CHARGE. 
1. A Judge is not required to charge the jury upon a hypothetical 
cage, and if the evidence does not justify the instructions asked for, 
it is improper to give them. State v. Hargett, 669. j 
2. It is sufficient if a Judge gives substantially the instructions asked 
for. Ibid. 
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When, on the trial of a prisoner, a prayer on his behalf for instruc- 
tions assumes certain facts to be in proof, and in the opinion of the 
Judge there is no evidence tending to prove them, he ought to say 
so, and thus disembarrass the jury of the consideration both of the 
assumed facts and of the questions of law predicated on their as- 
sumption. State v. Dunlap, 288. 


. When instructions are asked for upon an assumed state of facts, 


which there is evidence tending to prove, and thus questions of 
law are raised which are pertinent to the case, it is the duty of the 
Judge to answer the questions so presented, and to instruct the 
jury distinctly what the law is, if they shall find the assumed state 
of facts to be true, and so in respect to every state of facts which 
may be reasonably assumed upon the evidence. Jbid. 


. Ifthe charge of a Judge on a trial for murder is correct as a general 


essay on homicide, and his propositions taken generally are sup- 
ported by the authorities ; still it is not a full compliance with the 
statute, Rev. Code, ch. 31, sec. 130, which requires the Judge to 
declare and explain to the jury the law arising on the evidence. 
Tid. 


JUDGES EXCHANGING DISTRICTS. 
1. Whenever a Judge exchanges Districts with another, with the con- 


sent of the Governor, or whenever he shall be required by the 
Governor to hold a specified term of a Superior Court out ot his 
proper District, the authority of the Governor should be of record 
in every County in which he holds a term, and should be attached 
to the record of every appeal to this Court. Judges who exchange 
Districts by the consent of the Governor for a whole riding, or se- 
ries of Courts, take the place of each other for all purposes during 
that series of Courts. Bear v. Cohen, 511. 


2. When the Governor requires a Judge to hold a term of a Court 


(either regular or special) for some County outside of his proper 
District, the authority of the Judge is special: the jurisdiction of 
the proper Judge of the District is superseded by that of the sub- 
stituted Judge in that County during the specified term, but not 
elsewhere, nor for a longer time; the substituted Judge has, in 
respect to all cases pending in the specified County during the 
specified term, all the powers of the proper Judge of the District ; 
he still retains those belonging to him, as Judge of his own Dis- 
trict. Ibid. 











3. A Judge of the 6th Judicial District has no power to vacate an 
order fur claim and delivery of personal property, issuing out of a 
Court of the third Judicial District, unless he has been legally as- 
signed to hold the Court of the County where the subject matter 
is pending. Myers v. Hamilton, 567. 


4. A District Court Judge is not authorized to dissolve injunctions, or 


to punish parties for a contempt in disobeying an injunction order, 
except in his own district, unless he has been duly assigned to hold 
the Court in the County where the original process is returnable, 
Morris v. Whitehead, 637. 


JURISDICTION OF JUDGES OF PROBATE. 


1. A civil action in the nature of a bill in equity to surcharge and 
falgify an account stated, must be brought before the Judge of the 
Superior Court at the regular term of the Court, and not before the 
Judge of Probate. Murphy v. Harrison, 246. 


2. The Judge of the Court of Probate has jurisdiction of a complaint 


by a ward against his guardian, demanding an account and pay- 
ment. From his judgment an appeal will lie to the Judge of the 
Superior Court, who having thus obtained jurisdiction of the cause 
will retain it until it is finally disposed of. Rowland v. Thomp- 
son, 110. 


3. The Judge of the Court of Probate has no jurisdiction of a suit on 


& guardian bond. Such suit must be brought in the Superior 
Court. Ibid. 


4. Where a suit for the settlement of a guardian account is before the 


Judge of Probate, his deputy cannot perform any functions in taking 
an account but only such as are merely ministerial, such as record- 
ing testimony, swearing witnesses, calculating interest and the like. 
He cannot decide upon the competency of testimony, or upon any 
other legal question, and if he do so, the adoption and confirma- 
tion of his decision by his principal afterwards will not make it 
good. Ibid. 

SEE JUDGMENT, Ex’rs AND ADM'RS. 


JURY. 


Where a jury returned a verdict for the plaintiff “ for $51.60, subject 


to an off-set of $26.80, if said off-set had not already been paid ;* 


but if it had been paid, then for $51.60, without off-set,” it is pro- 
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per to render the judgment for $51.60, and to reject the balance as 
surplusage. Hawkins v. Hcuse, 615. 


JUSTICES OF THE PEACE. - 


1. On an application to a Justice of the Peace for a suspension of exe- 
cution after a recovery by a landlord against his tenant, the Justice 
has a discretion as to the sufficiency of the surety, which a Judge 
will not review, in the absence of any suggestion that the Justice 
acted dishonestly orcapriciously. Steadman v. Jones, 388. 


2. A summons in a civil action before a Justice of the Peace does not 
require to be executed by leaving a copy with the defendant; the 
C. C. P., secs. 82 and 504, Rule 15, not embracing such process re- 
turnable before a magistrate. Kirkland y. Hogan, 144. 

3. Where a suit before a Justice is for a money demand, itfis erroneous 
for him, after giving a judgment forthe amount claimed, to add 
“to be paid in old North Carolina bank money at par, of any bank 
in the State ;” and upon the return of a writ of recordari and the 
assignment of such error in the Justice’s judgment, the Superior 
Court should not order the case to be placed on the trial docket, 
but should reverse the judgment, and enter the proper judgment 
for the plaintiff. Swain v. Smith, 211. 

4. Sec. 17 of chap. 227, acts of 1869-"70, does not apply to Justices’ 
judgments which -do not exceed the sum of twenty-five dollars. 
Street v. Bryan 619. 

5. The decisions of Justices of the Peace upof& questions of fact are 
not the subject of review. * Ibid. 


JUSTICES’ JURISDICTION. 

1. On an indictment for an affray, a plea of autre fois convict, before a 

Justice of the Peace, “in his own proper township, and that no 

deadly weapon was used, and no bodily‘injury inflicted,” is insuffi- 

cient, when the complaint does not set forth that the offence was 

committed in the township of the Justice, or that the complaint 

was made by the party injured, as expressly required by the Act of 
1868-9, ch. 178, sub-ch. 4, secs. 6 and 7. State v. Davis, 298. 

2. A Justice of the Peace may have final jurisdiction ot that kind of 
an affray, which consists of the fighting by consent of two or more 
persons in a public place, but not that of kind which is committed 
by one or more persons making a display of deadly weapons with 
violent or threatening words, or by other similar means, calculated 
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to terrify the people. In the latter sort of Cases, as no one in par- 
ticular is injured, there is no injured party to complain to the Jus- 
tice, and he cannot have jurisdiction, except fo bind over the 
party to the Superior Court. Ibid. * 


3. In the Act of 1868-9, ch. 178, sub-ch. 4, se>. 6, the provision “ that 
the complaint shall not be made by collusion with the accused,” 
does not apply to the case of a misdemeanor, such as a battery, 
where there is both a public wrong, and a private injury, and the 
party injured accepts from the aggressor satisfaction for his injury, 
byt to the case where the complaint is not made bona fide, but 
under terror, or is induced by some fraudulent practice, or is for 
some fraudulent end. In such latter case the Justice should de- 
cline the final jurisdiction, and bind the offender over to the Su- 
perior Court. Ibid. 


. A warrant issued by a Justice of the Peace at the instance and 
upon the oath of a prosecutor, may be taken as the complaint 
of such prosecutor, but to give final jurisdiction to a justice of 
the offence therein charged, it must. under the Act of 1868-9, 
ch. 178, sub-ch. 4, sec. 6, allege that the complaint is not made 
by collusion with the accused, and without such allegation, a con- 
viction under it will not sustain the plea of autre fois convict. 
State v. Hawes, 301. 


. A warrant for an offence within the jurisdiction of a Justice of the 
Peace, under the Act of 1868-9, ch. 178, sub-ch. 4, sec. 6, may be 
issued by a Justice who does not reside in the township where 
the offence was committed, but,it must be returned before, and 
tried by, a Justice who does not reside in such township. bid. 
. Before a Justice of the Peace can have final jurisdiction of any 
criminal offence, it must appear in the complaint and upon proof 
that each and every requisite prescribed in sub-ch. 4, sec. 6, of 
chap. 178, of the act of 1869, has been strictly pursued. State v. 
Pendleton, 617. 

. Observations as to the duty of Solicitors, where parties have been 
bona fide punished before the Justices of the Peace. Ibid. 


LANDLORD AND TENANT. 





1, The 81st section of the Act of 1868-'9, ch. 156, entitled an Act in 
relation to landlord and tenant is unconstitutional, because it pro- 
fesses to confer upon Justices of the Peace jurisdiction to admin- 
ister the same remedies to purchasers of land under execution 

















2. 








against the defendant therein, as to landlords against their tenants, 
contrary to the 15th and 33d sections of the 4th article of the Con- 
stitution, which confer exclusive original jurisdiction upon the 
Superior Courts of all civil actions, in which the title to real estate 
may come in question. Credle v. Gibbs, 192. 


Those sections of the Act of 1868-’9, ch. 156, which give summary 
proceedings before Justices of the Peace, in favor of landlords, to 
recover possession of lands from their tenants who hold over after 
the expiration of their leases, are not unconstitutional, because, in 
consequence of the doctrine of estoppel, the title to the real estate 
cannot come in question. Ibid. 


LANDS OF INFANT SOLD UNDER DECREE OF COURT. 
1, 


Where the land of an infant was sold for partition in 1856, under « 
decree of the Court of Equity, and the Court decreed “that the 
Master proceed to collect the purchase money, tax the costs incurred, 
and pay over the residue to the parties entitled, and upon the pay- 
ment of the purchase money the Master execute title to the pur- 
chaser :” Held, that the payment of the principal part of the pur- 
chase money, and a note given to the Guardian of the infant for 
the residue, was not a compliance with the decree of the Court. 
Walke v. Moody, 599. 


2. In such a case the plaintiff has a lien upon the land for the payment 


of the residue of the purchase money, and is entitled to a decree 
for a resale of the land for the payment thereof. did. 


LARCENY. 
1, The turning of a barrel of turpentine which was standing on its 


head, over on its side, with a felonious intent, is not such an aspor- 
tation as constitutes larceny. State v. Jones, 395. 


', 2. Where a prosecutor, being drunk and partially paralized, and hav- 


ing a belt with money around his body, was sitting with his head 
bent down, and alone with the defendant in his bar-room, the latter 
gently removed the belt and money from the prosecutor's body, 
upon which the prosecutor, raising his head and seeing the belt in 
his hand, asked him to give back his money, to which he replied, 
“no, I'll keep it,” and afterwards, upon the prosecutor's stepping 
out for a moment, the defendant refused to let him come in again, 
and never returned his belt or money, it was held, that these facts 
tended to prove a larceny of the belt and money by the defendant. 
State v. Jackson. 305. 











. It is a sufficient carrying away to constitute the crime of larceny, 


8. 


See Execvrors AND ADMINISTRATORS. 


that the goods are removed from the place where they were, and 
the thief has, for an instant, the entire and absolute possession of 
them. Jdid. 


. An otter is an animal valuable for its fur, and though it be one 


Sere nature, yet, if it be reclaimed, confined or dead, the stealing 
it from its owner islarceny: State v. House, 315. 


. A person employed as a “field hand,” working by the day, week or 


month, has no charge of his employer’s money, and if the latter 
entrust him with money and he embezzles it he is not guilty of 
larceny. State v. Bunn, 317. 


. An indictment at common law for larceny in stealing a cow, is not 


supported by proof that the cow was shot down and her ears cut 
off by the defendants. Such acts would have supported an indict- 
ment for malicious mischief, or an indictment under the Act of 1866, 
ch. 57, for injuring live stock with intent to steal them. State y. 
Butler, 309. 


. A person found in possession of goods recently stolen, is presumed 


in law to be the thief; and it is not necessary for the State to show 
that any other suspicious circumstance accompanied such posses- 
sion, State v. Turner, 592. 

The defendant may rebut this presumption; but if he does not 
show that he received the goods honestly, it is the duty of a jury 
to convict him. Ibid. 


LEASES. 
1, 


Where there is a lease tor years, and before the end of the term, 
the interest of the lessor in the land is conveyed to a third person, 
or is sold under execution and purchased by such person, the rent 
reserved, which is not due at‘the time of the conveyance, or sale 
and Sheriff's deed, passes with the reversion to the purchaser, and 
cannot, therefore, be subjected afterwards to the debts of the lessor. 


Kornegay vy. Collier, 69. 


‘ 2. The doctrine of the different kinds of rents in England, and of rent 


in this State discussed and explained. bid. 


3. Where A made a lease for a term of years, and during the existence 


thereof he conveys the land by deed to B., the latter can recover 
for the rent which had accrued after the title to the land passed 
tohim. Ballard v. Thomason, 436. 























































LEGACIES. 
Though the Court of Probate has exclusive original jurisdiction of 
special proceedings to recover legacies and distributive shares, yet, 
if the executor has so assented to a pecuniary legacy as to amount 
to an express or implied promise to pay the legacy, it must be re- 
covered by a suit in the Superior Court. Miller v. Barnes, 67. 
LIQUIDATED DAMAGES. 


Sze AwaRrp. 










































LIMITATIONS, STATUTE OF. 


1, The statute of limitations was suspended in this State by different 
acts of the Legislature from the 11th May, 1861, to the ist day of 
January, 1870, and hence a parol contract which was not barred 
by the said statute on the said first mentioned date could not have 
been so prior to the ist day of January, 1870. Plott v. W. WN. R. 
R. Co., 74. 

2. The 14th section of the Act of 10th March, 1866, ch. 17, entitled an 
“ Act to change the jurisdiction of the Courts and rules of plead- 
ing therein,” which repealed the Act of 11th September, 1861, and 
14th December, 1863, which had suspended the statutes of limita- 
tions, did not repeal the Act of 21st February, 1866, ch. 50, which 
had suspended the operation of these statutes until the 1st of Jan- 
uary, 1867, so that there was no statute of limitations in operation 
during the year 1866. Smith v. Rogers, 181. 

8. A promissory note barred by the statute of limitations is not revived 
by an offer to pay in Confederate currency, or bank bills. Ai- 
monton y. Clark, 525. 

4. To repel the statute ef limitations there must be such facts and 
circumstances as show that the debtor recognized a present sub- 
sisting liability, and manifested an intention to assume or renew 
the obligation. Ibid. 


See Bonp or ConsTABLEs. 


MANDAMUS. 

1. The Board of Commissioners of a County have a perpetual exist- 
ence, continued by members who succeed each other, and the body 
i remains the same, notwithstanding a change in the individuals who 
| compose it. Hence, when a writ of mandamus is obtained against 
a Board of Commissioners, and there is a change in the individual 
members between the time when the writ is ordered, and when it 
is served, those who compose the Board at the time of service must 
obey it. Pegram v. Commissioners of Cleaveland Co., 114. 














ee 


2. A plaintiff who has obtained a judgment against a County is not 
entitled to an execution against it. His remedy is by a writ of 
mandamus against the Board of Commissioners of the County, to’ 
compel them to levy a tax for the satisfaction of the judgment. 
Gooch v. Gregory, 142. 


. The 8th section of the Ordinance of the Convention of 1868, having 
provided that, when the President and Chief Engineer of the 
North-western North Carolina Railroad Company should have 
complied with certain terms in respect to the first division of the 
said road, the Governor should direct that the Public Treasurer 
should make a loan to the company by the issue of a certain 
amount of State bonds, and the terms having been complied with, 
it was held, that the company was entitled to have a peremptory 
mandamus to compel the Treasurer to issue the bonds, notwith- 
standing the subsequent legislation contained in the Acts of 1868-9, 
ch. 32, of 1869-70, chs. 71 and 100, as all those Acts taken to- 
gether left the Ordinance above mentioned in full force and effect. 
North-western N. C. R. RB." Co. v. Jenkins, 172. 


. Where a party has established his debt against a County by judg- 
ment, and payment cannot be enforced by an execution, he is 
entitled to a writ of mandamus against the Board of Commissioners 
of said County, to compel them to levy a sufficient tax to pay off 
and discharge his said judgment. Lwutterloh v. Commissioners of 
Cumberland Co., 403. 

. There is no provision in the C. C. P. regulating the proceedings in 
writs of mandamus, and in such cases “the practice heretofore in 
use may be adopted so far as may be necessary to prevent a failure 
of justice.” C.C. P., sec. 392. Ibid. 

. This writ can only be used by the express order of a Court of supe- 
rior jurisdiction, and is not embraced in the rule established in 
Tate v. Powe, 64 N. C., 644, which marks out the distinction be- 
tween civil actions and special proceedings. Ibid. 

. Where the plaintiff’s demand may involve disputed facts, the pro- 
per application is for an alternative mandamus, Where, however, 
the plaintiff’s claim is based upon a judgment, then the proper 
process is a peremptory mandamus, Ibid. 

Szz Coupons. 


MILITARY ORDERS. 


The military order of Gen. Sickles, forbidding corporal punishment, 
could not have had any greater effect than merely to suspend the 
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law; and as soon as the order ceased, the law was restored, to be 
administered as before. State v. Kent, 311. 


MILLS. 


It is not necessary that all the Commissioners appointed under the 
Act of April, 1869, chap. 158, entitled “An Act relating to special 
procedure in cases of mills,” should sign the report required to be 
made, a majority being sufficient. Austin v. Helms, 560. 


NOTES NOT NEGOTIABLE. 
A bond to pay money, and also to clothe a slave. is not negotiable, 
and before the adoption of the C. C. P., would not be sued on in 
the name of the assignee. Sutton v. Owen, 123. 


NUISANCE. 

The plaintiff owned an ass, which he knew to be dangerous, and 
in the habit of pursuing and injuring stock, and with a knowl- 
edge of such vicious qualities he permitted him to run at large: 
Held, that if such an animal is found pursuing a cow which he 
threw down, and was in the act of stamping her, when the de- 
fendant, believing it was necessary to kill him to save the hfe of 
his cow, killed the ass, that detendant was justifiable. Williams 
v. Dizon, 417. 


PARTNERSHIP. 


1, Where a partnership is formed for a definite term which has not 
expired, the Court will not decree a dissolution except under spe- 
cial circumstances ; neither, will it, where circumstances render a 
dissolution inconvenient, as where a large operation has been com- 
menced, which cannot be arrested without serious loss. But, where 
the Court does order a dissolution, it will appoint a receiver upom 
a disagreement between the partners in the course of the winding 
up; and the same rule must apply where a dissolution has taken 
place by consent or otherwise, and a serious disagreement arises 
afterwards. Richards v. Baurman, 162, 


2. If a partner purchases property with the partnership effects, and 
sells.said property to a bona fide purchaser without notice, the 
other partners cannot follow the property in the hands of such pur- 

chaser, Chiply v. Keaton, 534. 
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PAYMENTS. 


Payments made on a debt contracted before the late civil war, in 
confederate currency during the war, are to be taken aceording to 
their. face values. Having been accepted by the creditor, they 
amount to a discharge to the extent of their nominal value, not- 
withstanding the fact that they were made in depreciated cur. 
rency. Hal! v. Craige, 51. 


PENALTY. 


Sze ARBITRATION AND AWARD. 


PETITIONS BY ADMINISTRATORS TO SELL LANDS. 
1. 


Where proceedings are taken, upon a petition by an administrator 
to sell land for the payment of debts, before the Judge of Probate, 
and he orders a sale of the land and it is sold, and the purchaser, 
upon the confirmation of the sale, gets a deed for the land before 
the purchase money is paid, though the proceedings may be very 
irregular, yet the heirs-at-law cannot have the sale set aside by 
the Judge of the District at the regular term of the Superior Court. 


Hyman v. Jarnigan, 96. 


2. A petition by an administrator to sell land for the payment of 


debts is a special proceeding, and belongs to the original juris- 
diction of the Probate Court; and parties injured by such pro- 
ceedings ought to apply to the Judge of Probate for relief, and 
if he refuse to act, or acts erroneously in the matter, an appeal will 
lie to the Judge of the District in Court. bid. 

On a petition to sell land by an administrator for the payment of 
debts, it is erroneous for the Judge of Probate to make an order 
for the sale of the land before the parties defendant have been 
served with process by publication when they were non-residents : 
or, before he had adjuiged upon the proofs required by the C. 
C. P., sec. 89, that the defendants had been regularly served with 
process by publication. Ibid. 


4. On a petition by an administrator to sell land tor the payment of 


debts, where the heirs are minors, it is erroneous for the Judge of 
Probate to make an order of sale, where there is no order for the 
appointment of the person who appears as guardian ad litem ; and 
no order for such appointment can be made until the summons 
be properly served, and the other requirements of the C. C. P., sec. 
59, be complied with. J did. 


5. It is erroneous for a Judge of Probate to order a deed to be made 


to a purchaser of land sold by an administrator to pay debts, until 
the purchase money has been paid. J bid. 
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PETITION TO REHEAR A DECREE. 

A petition to rehear a decree of this Court, when the error com- 
plained of is one of fact committed in making an interlocutory 
order of reference, and in confirming the report made by the com- 
missioner is not strictly a petition to rehear, but may be treated as 
a motion te set aside the order of reference and the order confirm- 

ing the report, and the decree made pursuant thereto. Zason v. 
i Sanders, 216. 


PERSONS OF COLOR—THEIR RIGHTS TO TRANSFER CAUSES 
TO U. S. COURTS. 


See INDICTMENT. 


PLEADING. 

1. The rules of pleading, at common law, have not been abrogated by 
the C.C. P. The essential principles still remain, and have only 
been modified as to technicalities and matters of form. The effect 
of pleading, both in the old and new system, is to produce proper 
issues of law or fact, so that justice may be administered between 
parties litigant with regularity and certainty. Pursley v. Nichel- 
son, 207. 

. Every material allegation of a complaint which is denied by the 
answer must be sustained in substance by proofs; and though a 
plaintiff may prove a cause of action, he cannot recover upon it 
unless it be alleged substantially in his complaint. did. 

%. Under the old system, if the declaration is in case, and it does not 
further appear whether the action is in tort or contract, it will 
be regarded as ambiguous or doubtful pleading. Hughes v. 
Wheeler, 418. 

4. Where the defendant understood the action to be in tort, and the 
plaintiff did not disclaim it, but offered evidence to establish a 
breach of contract, such action cannot be sustained. Ibid. 

5 . Whether in a complaint for the recovery of realty, it is sufficient to 

allege that the defendants are in possession of the locus in quo, and 

withhold the possession thereof from plaintiff. Quere? Garrett v. 

Trotter, 430. 

6. Assuming that the complaint is defective, advantage ought to have 

been taken thereof in “apt time,” and it cannot be considered 

“apt time.” to have filed an answer to the merits, and make the 

objection at the trial term. hid. 


ce) 


~ 














13. 


14. 








<, 


it. 


Suez Practice. 


INDEX. 
a 


Such a complaint is sufficient, and the defect, if any, is aided by 
the defendants’ answer, which shows that they understood the com- 
plaint to charge an illegal withholding of the possession. Ibid. 


8. The doctrine of aider, express or implied, and the principles appli- 


cable to defective pleading discussed and explained. Ibid. 
The pendency of a former action between the same parties, for the 
same cause, is a good defence in a second action. Harris vy. John- 
son, 478. 

In such a case at common law, advantage must be taken thereof by 
a plea in abatement. Under the C. C. P., advantage must be taken 
by answer, if the complaint does not show the pendency of such 
former action, Ibid, 
Whatever is alleged in the complaint, and not denied in the answer, 
need not be proved. Jenkins vy. N. C. Ore D. Co., 563. 
When the pleadings fail to present an issue, the only course is to 
strike out all the pleadings, and direct a “repleader.” Sumner y. 
Young, 579. 
When there is but one cause of action, or but one defence, a de- 
murrer must cover the whole ground, otherwise it will be a nul- 
lity. Ibid. 
Where several pleas are pleaded to the same cause of action, each 
is as separate and independent as if contained in different records, 
Sumner v. Chipman, 623. 


j 15. It is improper to join the Treasurer of the State with the Auditor 


in an application for a writ of mandamus, when the plaintiff has 
obtained ‘no warrant from the Auditor of the State. Bonner v. 
Adams and Jenkins, 637. 


46. Under the C. C. P., a defendant may avail himself of any defence 


that would have been available under the old mode of procedure, 
either in a Court of Law or Court of Equity. Clark v. Olark, 655. 


47. In an action to recover the possession of specific property, the ob- 


ject in describing the property is to let the defendant know what 
is claimed, so that he may give up the property, or contest the 
claim of plaintiff. Johnson v. Neville, 677. 


£8 When a defendant is uncertain as to what is claimed in an action 


for the recovery of specific property, the Court, upon motion, will 
require plaintiff to give a more particular description, 60 as to re- 
move all uncertainty. did. 
















































PRACTICE. 
1. 
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After the pleadings are made up, and whilst the trial is progressing, 

it is irregular to move to dismiss the complaint, or Bill in Equity 
for defects apparent upon the face of the complaint, or Bill 
in Equity, except where there is a manifest defect of jurisdiction 
in regard to the subject matter, as distinguished from a want of 
jurisdiction in respect to the person, or a statement of a defective 
cause of action, as distinguished from a defective statement of a 
cause of action. Mastin v. Marlow, 695. 


. The C. C.P., sec. 138, makes it discretionary with a Judge whether 


he will relieve a party against a judgment taken against him through 
his “inadvertence, mistake, surprise, or excusable neglect.” If a 
Judge refuses to entertain a motion to set aside a judgment for 
any of the enumerated causes, because he thinks he has no power 
to grant it, then there is error, and he has failed to exercise the 
discretion conferred on him by law. Hodgins v. White, 393. 


. After hearing the evidence and finding the facts under the above 


recited section of the C. C. P., the action of the Judge is conclu- 
sive upon the parties, from which there is no appeal. bid. 


. This discretion, however, is not arbitrary, but implies a legal discre- 


tion. As for instance, if the Judge mistake the meaning of the 
statute as to what is “ mistake, inadvertence, surprise, or excusable 
neglect.” In such cases his judgmeat is the put of appeal and 
review. bid. 


. The proper mode of obtaining relief under the act of 1868-'9, which 


makes bank bills a set-off against judgments and executions 
already obtained, is by a rule upon the plaintiff in the judgment 
or execution, which is sought to be enjoined, founded upon proper 
affidavits, requiring him to show cause why he shall not accept the 
bills of the bank in payment of the debt, and have satisfaction of 
the judgment entered of record. And a notice of the rule served 
upon the Sheriff, who has the execution in hand, will operate as a 
supersedias, Mann v. Blount, 99. 


. It is the rule of a Court of Equity, or of any other Court, which 


proceeds upon the same principles, not to entertain a bill or action, 
which seeks no other relief than that which can be demas by orders 
in a cause then pending Ibid. 


. The Supreme Court cannot determine between conflicting records 


of a Superior Court, nor will it pass on an opinion of a Judge, 
which proce.ds upon a state of facts different from that agreed to 
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by the parties, and different from that certified as of record to this 
Court. Williams v. Council, 10. 


. It is the privilege of an appellant to make up his case, and it is his 


duty to do it, so as intelligibly to exhibit the error in the judg- 
ment, of which he complains ; and the rules of practice give him 
all the necessary power to do so. Ordinarily, if he fail to do so, 
the only course open to the Supreme Court is to confirm the judg- 
ment below, not because it is thought to be right, but because it 
cannot be seen to be wrong. Ibid. 


In an action of debt upon a bond for a certain sum of money, to 
which the defendant has plead the general issue, usury and fraud, 
if the jury render a verdict, which is received by the clerk in the 
absence of the Court, that they find all the issues in favor of the 
plaintiff, and assess his damages at (the sum mentioned in the 
bond) principal money without interest, the only redress which the 
judge can give the plaintiff, is to set aside the verdict and grant a 
new trial. He cannot render a judgment upon such verdict for the 
principal of the bond and the lawful interest thereon. Houston v. 


Potts, 41. 

If a jury persist, in the presence of the Court, in rendering an irreg- 
ular and improper verdict, the Judge may set it aside and fine the 
jury for contumacy. bid. 


Where an action of trespass vi et armis was commenced before the 
adoption of the C. C. P., and tned since that time upon the plea 
of the general issue, it was held that_the defendant, not having 
availed himself of the right of objecting to the non-joinder of a 
plaintiff by demurrer or plea under the 95th and 98th sections of 
the C. C. P., cannot «lo so under the plea of the general issue. 
Lewis v. McNatt, 63. 


. In a case involving the settlement of a ‘complicated account, the 


C. C. P. (see sections 245 and 246) requires that it be referred to 
referees to state an account, and objections to their report must be 


. made by way of exceptions to it, and neither party has the right 


to require the facts to be passed upon by a jury. Kilutie v. Me 
Kenzie, 102. 


. A proceeding by a motion supported by affidavits after a notice to 


the opposite party, to have satisfaction of a judgment entered of 
record upon the ground that it has been paid since its rendition, is 
the appropriate remedy in such a case, but is neither a special pro- 
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ceeding nor a {civil action. Itis only a motion in a cause still 
pending. Foreman v. Bibb, 128. 


When the Clerk of a Court refuses to issuc an execution to which a 
plaintiff is entitled on his judgment, he has two remedies for 
enforcing his rights. He may obtain a rule on the clerk as an offi- 
cer of the Court to compel him to- perform his duty, or be subject 
to an attachment for a contempt; or he may sue the clerk on his 
official bond. He is not entitled to a writ of mandamus against 
the clerk. Gooch v. Gregory, 142. 


When one of the parties to a cause is not ready for trial, and upon 
his application, it is ordered to be continued for him “on pay- 
ment of costs,” it means the costs of the term, and not the whole 
costs of the action. Kirkman v. Dizon, 179. 


When a sheriff has money in his hands raised under executions 
against the same defendant in favor of two or more different cred- 
itors, and the money is claimed by one of the creditors to the exclu- 
sion of the others, he may, for the purpose of asserting his claim, 
obtain a rule against the sheriff, and under the C. C. P., sec. 65, 
cause the other creditors to be brought in by notice, and then upon 
the answer of the sheriff the Court may proceed to adjudicate upon 
the rights of the parties, and in doing so, will not be bound by the 
returns which the sheriff may have previously made upon the exe- 
cutions in his hands. Dewey v. White, 225. 


The C. C. P., sec. 65, does not embrace a case where a sheriff has 
an execution in favor of one person, and levies it upon property 
claimed by another, as in such a case the sheriff cannot require 
these persons to interplead, because, if the claim of the person, 
against whom there is no execution, be just, the sheriff is a wrong- 
doer as tohim. Ibid. 


The practice of the Courts of England prior to the Stat. of 1 and 
2, William TV. ch. 58, and under that statute, upon conflicting 
claims to money in the hands of a sheriff raised under executions 
in favor of different creditors, and also the practice in hke cases 
in the Courts of the several States of the Union, and of the 
United States, and of this State prior to the adoption of the C. C. 
P. stated and explained. Ibid. 


The Clerk of the Superior Court is not styled in the Constitution 
“ Probate Judge,” nor is he directed to be so styled by any act of 
assembly, and his Probate Jurisdiciion is incident to his office of 
Clerk. Staley v. Sellars, 467. 
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Hence, a motion to dismiss a special proceeding because it was ad- 
dressed to the Clerk of the Superior Court, instead of to the Judge 
of Probate, was properly refused. Ibid. 


Sar~-Paaob Serine s_Oseien. 


When an execution is issued from the Supreme Court returnable to 
the Superior Court, according to the provisions of the Revised 
Code, ch. 88, sec. 6, and was docketed on the execution docket of 
the latter Court, the execution is treated as received under color 
and by virtue of the Clerk’s office, and he cannot be allowed to 
suggest irregularities therein. Greenlee v. Sudderth, 470. 


In such a case as that above stated, the judgment is not reversed, 
but judgment is rendered in this Court a¢cording to the modifica- 
tion resulting from the opinion, and in this case it was referred to 
the Clerk to ascertain and report the current rate of gold, and 
judgment was thereupon rendered in this Court in accordance with 
the decision. Ibid. 


. A negotiable instrument, the execution of which is admitted in the 


answer, must be produced on the trial, or its loss accounted for. 
Morrow y. Alman, 507. 


. Where a final judgment is rendered in an action after the death of 


one ot the defendants, it will be vacated upon motion, asit is “ error 
in fact” to take judgment against one who is dead. The death of 
the defendant may be suggested, and the action proceed against 
the surviving defendant ; and it is the business of the plaintiff to 
make such suggestion, but the judgment being joint, the objection 


may be taken by the surviving defendant. Burke v. Stokely, 569. 


Where a Physician had an account running through a penod of 
many years against A for medical services rendered, whilst the latter 
had an account against the Physician for agricultural products fur- 
nished him at various times, and these transactions had no busi- 
ness connection with each other, but were entirely independent, 
and mere matters of set-off: Held, that a bill in equity could not 
be sustained for an account and settlement of the demands existing 
between the parties. Haywood v. Hutchins, 574. 


Where a decree is made directing an account between the parties 
litigant to be taken without prejudice, and the account is taken 
and exceptions thereto are filed, it is too late for the defendant to 
demand a hearing of the cause by the Court, upon the question of 
his liability to account. Lattimore v. Dixon, 664. 


Objections to the power of the referee to pass upon the issues in- 



















































volved in the pleadings, should be made to the Court before the 
appointment of the referee, and before proceeding to hear the cause 
upon the report and the exceptions thereto filed. J bid. 


28. Under the writ of Aabere facias possessionem, it is the practice for 
) the plaintiff, at his peril, to point out the land recovered to the 


| Sheriff, who puts him in acc es: Johnson ille, 67 
Sre Pieapinc, JupemEN ' 


PROCESS. 
Sze SHERIFFs. 





PURCHASER AT SHERIFF'S SALE. 


A purchaser at a Sheriff’s sale, where the defendant in the execution 
has the legal title, succeeds only to the rights of the defendant in 
the execution, and is affected by all the equities against him. 
Walke v. Moody, 599. 


PURCHASER OF LAND. 


1. When a purchaser of land, upon taking a bond for title, gives in 
payment therefor a note expressing on its face that it is so given, 
the note itself will be notice of the vendee’s equity in case the title 
of the land shall prove defective, and an assignee or holder of the 
note cannot, in case ot such defect in the title of the land, recover 
on the note though he took it before it became due. Howard v 
Kimball, 175. 


2. A purchaser of land is entitled to all that he bargained for, and is 
under no obligation to accept a part only, with warranty as to the 
other part, or to accept compénsation, unless the part as to which 
a good title cannot be made, does not materially affect the value, 
and it is seen that the objection is not taken upon the merits, but 
only as a pretext to get rid of the purchase, Ibid. 


3. In a suit upon a note, expressed on its face to have been given for 
the purchase of a tract of land, the title to which has proved de- 
fective, as the plaintiff cannot recover upon the note, the proper 
judgment now to be rendered is, that the contract of sale be re- 
scinded, and that the title bond and note be cancelled, so as to 
effect what would have been done in equity under the old mode 

of procedure. Ibid. 











772 

















RAILROADS. 
1. A Railroad Company may dispense with the assessment of damages 


by commissioners for passing over the land of a proprietor, by pro- 
mising to settle and pay it without assessment, and the land owner 
may recover upon the special promise. Plott v. W.N. C. R. RB. 
Co., 74. 


2.‘The North Carolina Railroad Company is not required under the 


26th section of its charter to construct crossings and;bridges over 
their track except where public roads cross the same, which have 
been kept up by the public, by the appointment of overseers and 
hands to work and keep them in repair. Coon v.N C. R. R. 
Co., 507. 


RAPE. 


The least penetration of the person of a female against her will, con- 


stitutes rape. State v. Hargrave, 466. 


REALTY, CIVIL ACTION TO RECOVER. 


) e 


Le) 


3. 


A civil action to recover the possession of land under the new Con- 
stitution and the Code of Civil Procedure, abolishes the fictitious 
proceedings of the old action of ejectment, but does not surrender 
its advantages. Hence, in such action no more is put in issue than 
the right of entry, or the right to the present possession. This is 
so, at least, when no certain estate is alleged and claimed in the 
complaint, and put in issue by the pleading. Quere, whether a 
judgment, where a certain estate is alleged ard demanded, would 
be an estoppel between the parties as to the right to the estate 
alleged? Harkey v. Houston, 137. 


. Under the Code of Civil Procedure, section: 61, a landlord may be 


joined as a defendant with his tenant ; and by the Act of 1869-70, 
ch, 193, the tenant and landlord thus defending must each give 
bond with good security to pay costs and damages if the plain- 
tiff recovers, or if he be not able to give such bond, he must 
make affidavit of that fact, and get the certificate of an attorney 
practicing in the Court that, in his opinion, the plaintiff is not en- 
titled to recover. Jdid.. 

When the tenant fails to give such bond, or to swear to his answer 
when the plaintiff has sworn to his complaint, the plaintiff may 
take a judgment against him, but he cannot have an execution 
against him, until the further order of the Court which will not be 
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made until after the trial of the issues between him and the land- 
lord defendant, and the damages against the tenant will be matter 
of enquiry on the trial of such issue with the landlord, or sepa- 
rately as the Court may determine. Jbid. 


In an action to recover the possession of real estate it 1s sufficient 
to allege in the complaint, that the land was in the possession of 
the defendant at the time of the issuing of the summons, where 
the plaintiff alleges title to the tract described, and that defendant 
is in possession of a part thereof, without particulatry describing 
what part. Johnson v. Neville, 677. 


RECORDARLI. 
1, 


Before an application for a recordari can be entertained, petitioner 
must ayer that he has paid, or offered to pay, the Justice’s fees. 
Steadman v. Jones, 388. 


. An order for a recordari should be accompanied with an order for 


a supersedeas, and suspension of execution. bid. 


. Where the right of a party to a recordari, as a substitute for an ap- 


peal from a Justice’s judgment, depends upon the facts proved or 
admitted before the Judge of the Superior Court, it is his duty to 
find and state the facts upon which he proceeds to act, and if, 
upon an appes! to the Supreme Court, such facts do not appear to 
have been found and stated, that Court must overrule the decision 
of the Court below, because the Supreme Court cannot try any 
“issue of fact.” Collins v. Gilbert, 135. 


. Where, but for errors alleged, the record would sustain the judg- 


ment given in the Court below, it must be sustained by the Su- 
preme Court, unless the errors are shown. But the case is other- 
wise when there is nothing in the record to sustain the judgment 
of the Court below. Ibid. 


. When the writ of recordari is used as a writ of false judgment, as 


it may be in this State, upon its return in which the proceedings 
before the Justice of the Peace are certified, the plaintiff in the 
writ must assign his errors, and then the procéedings will be the 
the same as in other writs of error. Swain v. Smith, 211: 


. Where a Justice’s judgment is given for the plaintiff and the de- 


fendant brings error, there shall only be a judgment to reverse the 
former judgment, for the writ of recordari is only brought to be 
eased and discharged of that judgment. But where the plaintiff 
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brings the writ, the judgment, if erroneous, shall not only be re- 
versed, but the Court shall also give such judgment as the Court 
below should have given; for his writ is to revive the first cause 
of action, and to recover what he ought to have recovered by the 
first suit, wherein the erroneous judgment was given. did. 


REFERENCE UNDER C. C. P. 


Under the C. C. P., sections 244 and 245, a compulsory reference can- 


not be ordered by the Court in a suit on a judgment confessed by 
the defendants as executors before the late civil war, where the 
only matters of defence are payments made by them in Confed- 
erate currency during the war, and alleged counter claims for notes 
due from the plaintiffs to them as executors. Such a case does not 
require “ the examination of a long account on either side,” nor is. 
the “taking of an account necessary for the information of the 
Court.” Hall v. Craige, 51. 


REFEREES. 
1. Referees appointed by an order of Court need not have a formal or 


o 


written notice of their appointment. It is sufficient that they are 
appointed, meet, and make an award. Allison v. Bryson, 44. 


. A reference may be made, by consent of the parties, to persons who 


are interested in the subject matter of the suit. Quere, whether it 
would make any difference if the parties, or either of them, were 
ignorant of the fact of interest in the referees? Ibid. 


. Referees are not obliged to report the evidence upon which their 


award is founded. Jbdid. 


. An exception to an award that it is contrary to law is too indefinite. 


In the absence of fraud, or the mistake of law, where they intend 
to decide according to law and mistake it, the arbitrators are a law 
unto themselves. Ibid. 


. If a suit which involves the taking an account be referred, it is the 


duty of the referees to state distinctly in their report their conclu- 
sions both as to matters of fact and matters of law, so that the 
Judge may review their findings both as te the facts and the law, 
and that the Supreme Court may, in case of an appeal, review his 
decision upon questions of law. Klutte v. McKenzie, 102. 


. It is error in an order to refer the matters in controversy in a suit 


without the consent of the parties to the attorney of one of them, 











































it being the same as if the reference were made to the party him- 
self. Eason v. Saunders, 216. 


7. Facts which are found by a referee, and approved by the Court, are 


not the subject of review by this court. Hyman v. Devereuaz, 588. 


REMOVAL OF CAUSS TO THE FEDERAL COURTS. 


Where a suit was brought prior to the adoption of the C. C. P., by a 
citizen of another State in the Court of Equity of one of the coun- 
ties of this State against a citizen of this State, and at a term of 
the Superior Court of the county after the adoption of the C, C. P., 
& motion was made to refer the issues in the cause to a referee, 
which was ordered, and the defendant appealed to the Supreme 
Court, where the order was held to be erroneous, and issues were 
directed to be made up to be tried in the Court below, and the 
‘cause was retained in the Supreme Court until the issues should be 
tried, it was held, that there was not a final hearing on trial of the 
suit so as to prevent its being removed at the instance and upon 
the affidavit of the plaintiff to the Circuit Court of the United 
States for the District of North Carolina, under the act of Congress 
of March 2d, 1867, which provides that a non-resident party in a 
State Court shall be entitled to remove it. on making proper appli- 
cation, “at any time before the final hearing or trial of the suit.” 
Douglass v. Caldwell, 248. 


RETAILERS OF SPIRITUOUS LIQUORS. 


In an indictment, under the act of 1868-’9, ch. 213, for selling spir- 

ituous liquors within three miles of the Western North Carolina 

Railroad, during the period of its construction, “unless licensed 

by the State,” it is a complete defence to show a license granted by 

the County Commissioners of the county in which the selling takes 

place, as such Commissioners are the agents of the State for that 
purpose. State v. Dobson, 346. 


SET-OFF, AND COUNTER CLAIMS. 
1. A note transferred by successive endorsements to different persons, 


is subject to any set-off or other defence which the maker had 
against any one or all of the assignees at the date of the assign- 
ment, or before notice thereof. Harris v. Burwell, 584, overruling 
Neal v. Lea, 64 N. C., 678. 


2. Where a person is indebted to the State of North Carolina, and is 
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sued on such indebtedness, he cannot offer as a set-off or counter 
claim, the indebtedness of the State to him arising out of coupons 
of the State which are overdue, and which the State legally owes, 
Battle v. Thompson, 406. 


3. A set-off is allowed to avoid circuity of actions, hence it cannot be 


entertained in this case, as none of its citizens can bring suit against 
the State. did. 


. Where the State sues one of its citizens who has a claim against 


the State which falls under clause 1, sec. 101, C. C. P., and arises 
out of the contract, or is connected with the subject of the action, 
it may be that the defence can be made against the State, not how- 
ever upon the principle that a set-off or counter claim could be 
offered by the defendant, but upon the ground that the claim is in 
the nature of a payment or credit. J did. 


5. Damages to realty by wilful carelessness cannot be set up by way of 


counter claim or set-off to an action of contract for the payment of 
money. Street v. Bryan, 619. 


SHERIFFS AND THEIR LIABILITIES. 
1. Under the C. C. P., secs. 75 and 555, a Sheriff is not required to 


execute process until his fees are paid or tendered by the person at 
whose instance the service is to be rendered ; but this does not ex- 
cuse him for a failure to make a return of the process. A writ ofsum- 
mons is a mandate of the Court aad must be obeyed by its officer, 
and if he has avy valid excuse for not executing the writ, he must 
state it in his return. Jones v. Gupton, 48. 


2. The duties and liabilities of a Sheriff in relation to the execution 


of process are nearly the same under the C. C. P. as under the old 
system, (see C. C. P., sec. 354,) but the mode of procedure for en- 
forcing a judgment nisi against him is changed from a scire facias 
to a civil action, as prescribed in C. C. P., sec. 362, and the sum- 
mons must be in the same Court as the judgment, and must be re- 
turned to the regular term thereof. bid. 


3. After a judgment has been given summarily on motion under the 


act of 1869-70, ch. 225, sec. 34, against a defaulting Sheriff and 
his sureties, it should not be vacated upon a mere motion founded 
upon the allegation that the Sheriff's bond did not appear to have 
been accepted by the County Commissioners and registered by 
their order, when it did appear to -have been registered. Jenkins 
v. Howell, 61. 
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Under the act of 1869-’70, ch. 225, sec. 34, which, in the case of a 
defaulting Sheriff, authorizes a summary judgment on motion 
against him without other notice than is given by the delinquency 
of the officer, the word “him” ought to be construed, in connec- 
tion with other provisions of the act, to mean “ them,” so as to au- 
thorize the judgment to be taken against the Sheriff and his sure- 
ties. Ibid. 


The act of 1869-"70, ch. 71, which repealed certain acts in relation 
to appropriations for railroads, and directed that the taxes which 
had been collected under them for paying interest, &c., should be 
“credited to the counties of the State upon the tax to be assessed 
for the year 1870, in proportion to the amounts collected from them 
respectively,” justified the Sheriffs in retaining the amount of such 
taxes in their settlements with the Public Treasurer, until it was 
repealed by an act passed the 2ist December, 1870. Jenkins v. 
Briggs, 159. 


. Where a Sheriff has money in his hands, raised under executions in 


favor of different creditors against the same defendant, and the 
creditors set up conflicting claims to the money, it is not such a 
case as may be submitted to a Judge, without’ an action under the 
C..C. P., sec. 315, by the adverse claimants. Bates v. Lilly, 232. 


. Under the former system, if a Sheriff had doubts as to the proper 


application of money in his hands raised under different execu- 
tions, he might apply to the Court for advice, which advice would 
be given upon the facts disclosed in his return; and the Court 
would refuse to give it if the Sheriff claimed an interest in the 
fund, or had incurred an independent liability to any of the execu- 
tion creditors. Ibid. 


A Sheriff cannot be amerced for failing to collect a judgment based 
upon a note executed in November, 1865, unless he had actual no- 
tice that the judgment was granted upon a contract made after the 
ist of May, 1865. Thompson v. Berry, 484. 


. A Deputy Sheriff, who in his deputation is authorized to collect 


State and County taxes out of the persons named in said deputa- 
tion, is not required to exhibit a certified copy of the tax lists from 
the officer required to make out said list, before he distrains pro- 
perty to enforce the payment thereof. State v. Lute, 503. 


The tax list issued to a Sheriff has the force of an execution, and 
justifies the Sheriff in making seizures thereunder as fully as an 
execution issued from a Court of competent jurisdiction. Ibid. 
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11, A Sheriff is not required to sell the excess of realty beyond the 
Homestead, or to lay off a Homestead, until the plaintiff has paid; 
or offered to pay his fees for so doing. Taylor v. Rhyne, 530. 


See Practice, JupGMENT, TERM OF SHERIFF’s OFFICE. 


SLANDER. 


1. In an action of slander where the pleas are general issue and justi- 
fication, the jury are not to consider the latter plea if they find the 
former one to be true. Sumner v. Chipman, 623. 


2. Pleading general issue, and justification to an action of slander, 
does not dispense with the proving of the words spoken, nor is the 
latter plea an admission ot the speaking of the words when the 
general issue has been pleaded. Jdid. 


SPECIE NOTES. 


Credits in currency, endorsed as such on a note payable in specie, are 
payments only to the amount of their value in specie of such credits 
at the respective dates of payment. Walkup v. Houston, 501. _ = 


SPECIAL COURTS IN TOWNS AND CITIES. 


1. Article IV. Sec. 19, of the Constitution authorizing the Legislature 
to establish Special Courts in cities and towns, is confined to mis- 
demeanors. The Legislature declared that larceny of less value 
than twenty-five dollars should be a misdemeanor. (Act of 
1869-70, chap. 37.) State v. Walker, 461. 


to) 


. The effect of the repeal of the aforesaid act was to deprive the 
Special Court of the city of Wilmington of jurisdiction of larceny. 
Ibid. 

3. Special Courts for cities and towns are not put by the Consti- 

tution upon the same footing as the Court for the trial ol impeach- 

ments, the Supreme Court, the Superior Courts and Courts of Jus- 

tices of the Peace. State v. Smith, 369. 


4. These latter Courts are established by the Constitution, and owe 
their existence to that instrument alone, and are in no wise depen- 
dent upon an act of the Legislature. J bid. 


5. Special Courts for cities and towns are creatures of the legislative 
will and discretion, and owe their origin to the expression of such 
legislative will and discretion by constitutional permission. Ibid. 
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6. Such discretion is not exhausted by an act erecting such Courts, 
but may be directed as well to their abolition. did. 

7. The Judge of such a Court has not a “ vested right” in his office 
within the meaning of the Constitution, as that principle only 
applies where the office remains. J bid. 


8. The act of March 30, 1871, (act 1870-71, ch. 160,) had the effect 
to abolish the office of Judge of the Special Court of the city of 
Wilmington. bid. 


STATUTES, REPEAL OF. 


The repeal of a statute, repealing a former statute, » benves the latter 
in force. Brinkley v. Swicegood, 626. 


STATUTES, CONSTRUCTION OF. 
SEE VAGRANCY. 


SURETIES, RIGHTS OF, AND THEIR ASSIGNEES. 


1, A surety to a note who pays off and discharges the same, is entitled 
to the benefit of all the securities which have been taken by the 


creditor from the principal. York v. Landis, 535. 


2. In such a case the surety can assign over to any one his demand 
and equitable rights against the principal, and the assignee will be 
substituted to all of the rights of the original creditor. Ibid. 


SURPRIZE, &C. UNDER SEC. 133, C. C. P. 


1. The Judge, and not the Clerk of the Court, has jurisdiction under 
the C. C. P., sec, 133, to relieve upon motion a party from a judg- 
ment taken against him through his mistake, inadvertence, surprise 
or excusable negligence. Griel v. Vernon, 76. 


2. A judgment taken by default for want of a plea is a surprise upon 
a party under the C. C. P., sec. 133, when he has employed an 
attorney to enter his pleas, and such attorney has neglected to do 
so; and the neglect of the client to examine the records to see 
whether his pleas have been entered is an excusable one. Ibid. 


3. The finding by the Judge of the Superior Court of the facts which, . 
under the C. C. P., sec 133, are alleged to constitute surprise and 
negligence, is conclusive, and cannot be appealed from ; but whether 
such facts, when found constitute surprise or excusable negligence 


INDEX. 





is a question of law, and from the decision of the Judge upon it 
an appeal may be taken. Ibid. 


4. Where an attorney was written to by the defendant to appear in 
cause then returnable to a term of his Court in 1861, and he failed 
to make an appearance thereto, when a judgment by default and 
enquiry was obtained in 1863: Held, that it did not make out such 
acase of “ mistake, inadvertence, surprise or excusable negligence,” 
as to justify the Court in setting aside said judgment. Burke y, 
Stokeley, 569. 


TAX COLLECTOR. 


1. The act of the Legislature of February 2d, 1871, authorizing the 
Board of Commissioners to appoint a Tax Collector for the county 
of Lincoln, is uncorstitutional. King v. Commissioners of Lincoln 
Co., 608. 


2. An office is property. There is here a contract between the Sheriff 
and the State that he will discharge the duties of the office, and it 
cannot be abrogated or impaired except by the consent of both 
parties. Ibid. 


TERM OF OFFICE OF COUNTY TREASURER. 


1. The Constitution in Art. 7, under the head “ Municipal Corpora- 
tions” provides for the election biennially in each county of a 
Treasurer, Register of Deeds, &c., and as there is nothing in that 
article or any other to extend the term of office of Treasurer elected 
at the first election in 1868 beyond two years, his term expired in 
1870. Aderholt v. McKee, 257. 


2. The term of office of a Treasurer appointed by the Board of Com- 
missioners in a county to fill a vacancy is only that of the unoc- 
cupied term of his predecessor. J bid. 


TERM OF SHERIFF'S. OFFICE. 


1. The terms of the offices of the Sheriffs chosen at the first election 
held under the present Constitution are, by force of Art. 4 and Art. 
2, sec. 29, extended to the year 1872, after which time such terms 
will be for two years only. Loftin v. Sowers, 251. 


2. An action by the Attorney-General in the name of the people of 
the State atid of the person who claims the office of Sheriff is by 
force of the 866th and 368th sections of the C. C. P., the proper 
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mode of proceeding against the person, who is alleged to be usurp- 
ing it, to try the question as to which of the parties is entitled to 
the office. bid. 


TENDER. 


1, 


When a debtor tenders money in payment of his debt to the cred- 
itor, who says he has no use for it, and thereupon the debtor con- 
cludes to retain the money awhile longer and does so, he thereby 
waives the tender. Terrell vy. Walker, 91. 


. To make a tender effectual, the debtor must be ready, willing and 


able to pay, and must so inform his creditor, and must also pro- 
duce the money, unless such production be waived by the absolute 
refusal by the creditor to receive it. bid. 


. A note given for money berrowed during the late war was, by force 


of the acts of 1866, chs. 38 and 39, and the act, 1865, presump- 
tively payable in Confederate money in the absence of any evi- 
dence to rebut it, yet the acts did not so far interfere with the con- 
tract as to change it into one for the delivery of specific articles ; 
it is still to be treated as a money contract, solvable in money, and 
not in specific goods. J bid. 


. A tender of Confederate treasury notes in payment of a debt solv- 


able in such notes, will not, upon the refusal to receive them, vest 
in the creditor the property in any certain Confederate notes, so 
that, by virtue of such ownership, he will become liable to their 
depreciation. But such tender will prevent the recovery of interest 
after that time. did. 


. It a creditor cause his debtor to desist from making a tender in 


payment of a note at a particular time in the Confederate currency 
in which it was then solvable, by a promise that he will receive it 
at a future time, and then refuses to receive it, it will not be such 
a fraud (if a fraud at all) for which damages would be allowed to 
defeat the action on the note, or be used as a set-off or recoupment. 
Ibid. 


. A plea of tender is of no avail unless it is accompanied by a pay- 


ment into Court of the amount admitted to be due. Jenkins vy. 
Briggs, 159. 


TIME. 
1. The law takes notice of the fractional parts of a day when there is 


a conflict between creditors arising as to the application of money 
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received on Justices’ judgments filed and docketed on the same 
day. Sec. 503,C.C.P. Bates v. Hinsdale, 423. 

2. Therefore, judgments filed and docketed at 2 o'clock, 30 minutes 
P. M., have priority over judgments filed and docketed at a later 
hour of the same day. did. 


TOWNS AND CITIES. 

1. The Legislature cannot confer on the Mayor of a town the judicial 
powers of a Justice of the Peace in civil actions. Article 4, sec- 
tion 33, confers exclusive original jurisdiction on Justices of the 
Peace, wherever the sum demanded does not exceed two hundred 
dollars. Town of Hdenton v. Wool, 379. 

2. The State Constitution requires that Justices of the Peace shall be 
elected by townships, whilst Mayors are elected only by towns and 

. Cities. did. 


TOWNSHIPS. 

Under the Constitution and act of 1868-’9, ch. 165, townships have 
not the power of taxation for school purposes, either through their 
trustees or committees. Nor have the Commissioners of a county 
the power to levy a township tax as distinguished from the general 
county tax for school purposes. And in laying the county tax for 
school purposes, the equation of taxation must be observed. Lane 
v. Stanley, 153. 


TOWNSHIP TRUSTEES. 

Township trustees have no authority to contract for buliding bridges ; 
when such a contract is entered into without the sanction and su- 
pervision of the County Commissioners,.it is a nullity. Paine v. 
Caldwell, 488. 


TRUSTS AND TRUSTEES. 

1. An Administrator who procures the sale of the land of his intestate 

for the payment of debts, ani has himself appointed Commis- 

sioner to make the sale, is subject to the rule which prohibits a 

trustee from purchasing the land, either personally or by an agent. 
Roberts v. Roberts, 27. 

2. A trustee can purchase at his own sale only when he does so with- 

out fraud, and with the consent of the cestui que trust at the time, 

or by his subsequent sanction. Ibid. 























. A vendor, who has contracted to sell his land, is in equity a trus- 


tee for the purchaser, but if he has not received the whole of the 
purchase money, he is not a mere naked trustee, and upon becom- 
ing a bankrupt, his interest in the land will, by proper assignments, 
pass to the assignee in bankruptcy under the 14th section of the 
bankrupt act. Swepson v. Rouse, 34. 


. The distinction between actions in law and suits in equity, as to 


the forms of procedure has been abolished in this State, but the 
distinction between legal and equitable rights still remains. 
Matthews v. McPherson, 189. 


. The. rights ot a cestui que trust under the old system were admin- 


istered in a Court of Equity. In trusts relating to real property 
where the purposes of the trust were completed, and the trustee 
had been paid his reasonable charges and expenses, the cestui que 
trust could compel a conveyance of the legal estate. Until a cestui 
que trust has acquired such a perfect equitable title, he cannot, 
under the C. C. P., maintain a civil action to recover possession of 
real estate held by a person under the legal title. 1 did. 


. Where a husband purchased and paid for a lot of land, and pro- 


cured the vendor to convey it by a deed of bargain and sale toa 
trustee in trust for the sole and separate use of the wife, “to dis- 
pose of to any person she may wish by deed or appointment in 
writing in the nature of a will,” and she having died without dis- 
posing of the land by deed or will, i¢ was held, that as the trust 
was not declared for her and her heirs, there was a contingent re- 
sulting trust in favor of her husband, which upon his death in- 
testate before his wife had descended to his heir-at-law. Levy 
v. Griffis, 236. 


. A devise to a trustee in trust for the sole and separate use of a mar- 


ried woman with a power given to her of appointing the estate in 
fee by deed or will, will vest the trust in her in fee under the Rev. 
Code, ch. 119, sec. 26, and it will not be inconsistent with the 
power of appointment, because without such power she could not 
dispose of real estate by will while she remained a married woman. 
Ibid. 


. The distinction between executory and executed trusts, and the 


doctrine of powers of appointment given to any person, and par- 
ticularly to a married woman, discussed and explained. J did. 


TURPENTINE. 
The crude turpentine which has formed on the body of the tree, and 














is called “scrape,” is personal property, and belongs to the lessee 
of the trees, who has the right of ingress and egress to take it 
away after his lease has expired, provided that he does so ina 
reasonable time, which must be before the sap begins to flow in 
the subsequent Spring of the year. Lewis v. McNatt, 63. 


USURPING AN OFFICE, HOW SUIT TO BE BROUGHT. 





1. A civil action, in which the plaintiff in his own name sets forth in 
his complaint that he is the tax collector for a certain county, and 
that the defendant has usurped the office, and has unlawfully re- 
ceived the fees and emoluments thereof, cannot be brought under 
the 189th section of the C. C. P., and thereby obtain an injunction 
to restrain the defendant from acting in said office. Patterson vy. 
Hubbs, 119. 


. The 189th section of the C. C. P., which provides as to a civil action 
that “when, during the litigation, it shall appear that the de- 
fendant is doing or threatens, or is about to do, or procuring or 
suffering some act to be done in violation of the plaintiff’s rights 
respecting the subject of the action, and tending to render the 
judgment ineffectual, a temporary injunction may be granted to 
restrain such act,” does not apply to cases of the usurpation of a 
public office, but is confined to cases where some private right is a 
subject of controversy, and the act sought to be restrained would 
produce injury to the alleged right of the plaintiff during the liti- 
gation. Ibid. 

. When the subject of controversy is the right to a public office, the 
action should be brought by the Attorney-General, under the 366th 
section of C.C. P., in the name of the people of the State, and if 
it be against a person for usurping a public office, the Attorney- 
General, in addition to the statement of the cause of action, “may 
also set forth in the complaint the name of the person rightfully 
entitled to the office, with a statement of his right thereto; and in 
such case, upon proof by affidavit that the defendant has received 
fees or emoluments belonging to the office, and by means of his 
usurpation thereof, an order may be granted by a Judge of the 
Supreme Court for the arrest of such defendant, and holding him 
to bail ;” as in other civil actions where the defendant is subject to 
arrest. Ibid. 


USURY. 


1. A bond given for money lent upon usurious interest during the ex- 
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istence of the statute against usury, Rev. Code, ch. 114, was made 
void ipso facto by that statute, and was not revived when it was 
repealed by the act of 1866, ch. 24. Pond v. Horne, 84. 


2. Where a note tainted with usury is endorsed to a third person, who 
purchases it for value, and without notice of any illegality attend- 
ing the execution thereof, and the maker gave to the payee a mort- 
gage to secure the payment of said note: Held, that the defence of 
usury could not avail the maker, and that the mortgage given to 
secure the payment of the principal and interest due thereon could 
be enferced. Ooor v. Spicer, 401. 


VAGRANCY. 

1, In the act of 1866, ch, 42, which prescribes “that if any person 
who may be able to labor, has no apparent means of subsistence, 
and neglects to apply himself to some honest occupation for the 
support of himself and his family, if he have one; or, if any per- 
son shall be found spending his time in dissipation, or gaming, 
or sauntering about without employment, &c., the word “or,” in 
the beginning of the second paragraph must be construed “ and.” 
State v. Custer, 389. 


2. An indictment for vagrancy, under the act of 1866, ch. 42, must 
charge that the defendant was able to labor, and that he or she neg- 
lected to apply him or herself to some honest occupation. And in 
charging that he or she was endeavoring to maintain him or her- 
self by any undue or unlawful means, it must state what the undue 
or unlawful means are. Ibid. 


8, A special verdict on an indictment for vagrancy, under the act of 
1866, ch. 42, which finds that the defendant “ was frequently seen 
sauntering about and endeavoring to maintain herself by whoring,” 
entitled her to a judgment of not guilty, as the verdict finds that 
she was endeavoring to do something wrong, and not that she did 
it, and the thing she was endeavoring to do, was something im- 
moral only, and not unlawful. Ibid. 


4. If there be two statutes relating to the same subject, and the latter 
contains no repealing clause, and there is no positive Trepugnancy 
between them, both may be in force. But if there be such repug- 
nancy, the latter will operate as a repeal of the former. Hence the 
act of 1866, ch. 42, in relation to vagrancy is a repeal of the 43d 
section of the 84th chapter of the Revised Code, which relates to 
the same subject, because the two statutes differ materially as to 
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the punishment of the offence of vagrancy, the Revised Code pre- 
seribing a fine and imprisonment and sccurity for good behavior, 
while theact. of 1866, ch..4, declares that the Court may fine, or im- 
prison, or both, or sentence the party to the work-house. J did. 


VARIAN: E. 
The defendant is entitled to an acquittal, when the indictment charges 
the stealing of a steer, whilst the evidence shows that it was a bull. 
State v. Royster, 5389. 


VENUE. 
Venue may be waived by the consent of parties, but they cannot con- 
fer jurisdiction on a Court by consent. Leach v. W. N. C. R. RB. 
Co., 486. 


WARRANTY. 
1, In a written bill of sale which contains no warranty of title, none 
can be implied or proved. Sparks v. Messick, 440. 
2. Although there seems to be an implied warranty of title in the sale 
of personalty, made by parol, yet no such rule is applicable to sales 
made by executors, administrators, &c. Ibid. 


8. Where there is a warranty of title to personalty which is broken, 
the vendee can take no advantage thereof to have the contract re- 
scinded, and refuse payment of the purchase money, when he has 
kept the property for many years, and had the benefit thereof, 
until it is destroyed. Ibid. 
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[ APPENDIX. ] 


APPENDIX, JURISDICTION OF FEDERAL COURTS. 


The Circuit Courts of the United States have not jurisdiction of a 
case either at law or in equity, in which a State is plaintiff against 
its own citizens. The Constitution of the United States does not 
confer such jurisdiction, nor is it conferred by any act of Congress, 
Such jurisdiction is not conferred upon the Circuit Court in this 
case by the Bankruptcy act of 1867, because there are other neces- 
sary parties than the assignee in bankruptcy, and without such 
parties the plaintiff could not sustain his suit in any Court. The 
State of N. 0. v. The Trustees of the University, 714. 
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